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STONEBRIAR CENTRE

THIS LEASE is between STONEBRIAR MALL LIMITED PARTNERSHIP, a Delaware limited partnership ("Landlord"), and XXXXXXXXX, a New Jersey corporation ("Tenant").  The date of this Lease is ___________________________, 20____ ("Commencement Date").  The Leased Premises are located in the STONEBRIAR CENTRE ("Shopping Center") in the City of Frisco, County of Collin, and State of Texas .

REFERENCE PROVISIONS


The following references define terms used in the specified Articles and elsewhere in this Lease and shall be construed in accordance with the provisions and conditions in this Lease:

1.01
Leased Premises:  XXXX STONEBRIAR CENTRE, containing approximately 1208 square feet of floor area and approximately 20' lineal feet of frontage

[ARTICLE 1(a)]

1.02
Expiration Date:  January 31, 2014
[ARTICLE 1(b)]

1.03
Permitted Use:  Only for the retail sale of  women’s, misses’, and junior’s fashion shoes and footwear, as are carried in typical xxxxxxxxx stores.  As incidental to the foregoing principal use, Tenant may also sell at retail: (a) men’s and children’s shoes; (b) handbags, (c) belts, gloves, wallets, and other small leather goods; (d) women’s hosiery; (e) women’s apparel; (f) women’s fashion s accessories; and costume jewelry; and (g) fragrances.  In no event shall the foregoing incidental uses exceed in the aggregate, twenty-five percent (25%) of the selling area, and for no other use or purpose whatsoever.

[ARTICLE 1(c)]

1.04
Submittal date for preliminary plans:  Not applicable
[ARTICLE 2(d)]


Submittal date for final plans and specifications:  Not applicable
[ARTICLE 2(d)]

1.05
Beginning Work Date:  March 1, 2004
[ARTICLE 2(e)]

1.06
Opening Date:  April 15, 2004
[ARTICLE 3]

1.07
Minimum Annual Rental:

[ARTICLE 4(a)]


Rental Commencement Date

(1/31/2007)
$54,360.00 per year
($4,530.00 per month)


(2/1/2007)

(1/31/2011)
$60,400.00 per year
($5,033.33 per month)


(2/1/2011)

Expiration Date
$66,440.00 per year
($5,536.67 per month)

1.08
Percentage Rate:  6%

[ARTICLE 4(b)]

1.09
Annual Sales Base and Monthly Sales Base:  
[ARTICLE 4(b)]


Rental Commencement Date

(1/31/2007)
$906,000.00 per year
($75,500.00 per month)


(2/1/2007)

(1/31/2011)
$1,006,666.67 per year
($83,888.89 per month)


(2/1/2011)

Expiration Date
$1,107,333.33 per year
($92,277.78 per month)

1.10
Address of Landlord:

[ARTICLES 4 and 30]

	Landlord's Notice Address

STONEBRIAR CENTRE
c/o STONEBRIAR MALL LIMITED PARTNERSHIP
110 N. Wacker Dr.

Chicago, IL  60606

Attn:  Law/Lease Administration Department


	Landlord's Payment Address:

STONEBRIAR MALL LIMITED PARTNERSHIP
3175 Collections Center Drive
Chicago, IL 60693


1.11
Address of Tenant:

[ARTICLE 30]

xxxxxxxxxxxxxxxxx

xxxxxxxxxxxx

xxxxxxxxxxx

ATTN:  Real Estate Department
Tenant’s Billing Address:
xxxxxxxxxxxxxxxxx

xxxxxxxxxxxx

xxxxxxxxxxx

Attn: Retail Accounting

1.12
Aggregate Rental:  Not applicable
[ARTICLE 4(c)]

1.13
Anchor Minimum Annual Rental Increase:  Not applicable
1.14
Trade Name:  "XXXXXXX"

[ARTICLE 25]

1.15
Advertising and Promotional Service Payment:  $2,416.00 ($2.00 per square foot) per year, subject to the annual increases provided in the Lease.

[ARTICLE 37]

1.16
Initial Assessment:  Not applicable
[ARTICLE 37]

1.17
Key Money:  Not applicable
[ARTICLE ___]

1.18
Construction Allowance:  $60,000.00

Landlord agrees to pay to Tenant, if Tenant is not then in default beyond any applicable notice and grace periods under any of the terms of this Lease the cost of Tenant's Work up to the aggregate sum of $60,000.00, solely as reimbursement for the actual cost of Tenant’s Work (this amount includes all fixtures, materials, labor and architectural fees) but not more than that amount, subsequent to the fulfillment of all of the following requirements:


1.
Compliance with the scheduled dates outlined in Reference Provisions 1.04, 1.05 and 1.06


2.
Completion of Tenant's Work in accordance with EXHIBIT P, lien free  or bonded over and in accordance with approved plans and specifications; and in a manner



satisfactory to Landlord and Landlord's Architect;

3.
Presentation to Landlord, in form and detail satisfactory to Landlord, of:

a.
Contractor's Sworn Statement (signed by an authorized representative of Tenant) (signed by Tenant’s CFO) showing that the amount requested by Tenant has been spent by Tenant on the Leased Premises and listing all




subcontractors, sub subcontractors and material suppliers and amounts




which they were to be paid and were paid for work performed for or on the 




Leased Premises or for materials supplied for Tenant;



b.
Tenant's Architect shall provided an Original and Notarized Affidavit or 




Final Waiver of Lien indicating that the Architect has been paid in full;



c.
Contractor's Original and Notarized Final Waiver of Lien;



d.
Notarized Final Waivers of Lien from all architects, subcontractors, sub-




subcontractors and material suppliers providing goods and services;


4.
Presentation to Landlord of unconditional Certificates of Occupancy from all applicable



governmental authorities; and


5.
Tenant shall have opened its store in the Leased Premises for business with the public.


Landlord shall be entitled to any unpaid portion of the amount in the event of a default, bankruptcy or insolvency by Tenant, beyond applicable notice and cure periods, even if Tenant shall have paid all or a portion of the cost of Tenant's Work.


If and to the extent Tenant emerges from bankruptcy or ceases to be insolvent, Landlord shall be obligated to pay the cost of Tenant's Work that was previously withheld.

[ARTICLE 2]

1.19
Security Deposit:  Not applicable
[ARTICLE 46]

1.20
Radius:  during the first five (5) years of the Term, the shopping center commonly identified as “The Shops at Willowbend” as of the date of this Lease 
[ARTICLE 58]

1.21
Sprinkler Charge:  $302.00 ($0.25 per square foot), subject to the increases provided in the Lease.

[ARTICLE 16]

1.22
Joint Use Area Costs Payment:  $17,648.88 ($14.61 per square foot) per year for the calendar year 2004, payable in equal monthly installments, subject to the annual increases provided in the Lease.

[ARTICLE 17]

1.23
Not applicable
1.24
Chargeback Waiver: Notwithstanding anything to the contrary contained in the EXHIBITS attached hereto, the construction chargeback items which Tenant shall be obligated to pay Landlord in connection with the construction of the Leased Premises pursuant to the EXHIBITS shall be waived. Notwithstanding the foregoing, the plan review fee, floor tile costs and barricade costs (if a barricade is required) contained in the EXHIBITS shall not be waived, reduced or capped in any way. 
1.25
Not applicable
1.26
A. Not applicable

B. Not applicable
1.27
Termination Right:  If Tenant's Net Sales (as defined in ARTICLE 5) made from the Leased Premises fail to exceed $575,000.00 during the forty-ninth (49th) through sixtieth (60th) full calendar months fifth (5th) full calendar year of the Term (the “Measuring Period”), Tenant shall have the right to terminate this Lease upon 90 days advance written notice Landlord given no later than the 60 days following the end of the Measuring Period.  If Tenant elects to terminate the Lease pursuant to this Reference Provision, the Lease shall be deemed terminated on the 60t 90th day following the date of receipt of said notice by Landlord.  If Tenant exercises its right to terminate this Lease as provided above, Tenant shall reimburse Landlord for the unamortized portion as of the date of Lease termination, of the Construction Allowance received pursuant to Reference Provision 1.18.  The Construction Allowance will be amortized on a straight line basis over the Lease term.  Payments under this paragraph must be made on or before the date the Lease is terminated.

1.28
Not applicable
1.29
Not applicable
1.30
Not applicable
1.31
Not applicable
1.32
Not applicable
1.33
Not applicable
1.34
Miscellaneous: 

References to articles are for convenience and designate some of the other provisions where references to the particular Reference Provisions appear.  If there is a conflict between a Reference Provision and the other provisions of this Lease, the former shall control.

ARTICLE 1 - Leased Premises, Term and Use

(a)
Landlord leases to Tenant and Tenant takes from Landlord in consideration of the covenants and agreements in this Lease, the premises ("Leased Premises") being that portion of the building measured to the center of common walls and the outside faces of exterior walls, on the drawings attached to this Lease and made a part of this Lease as "EXHIBIT A" and "EXHIBIT A-1".  The Leased Premises shall include corridors and passageways for the exclusive use of the Leased Premises, columns, stairs, elevators and any construction or equipment located in the Leased Premises, as well as pipes, conduits, electrical wires and drainage lines that directly serve the Leased Premises.  The Shopping Center is shown on the drawing attached and made a part of this Lease as "EXHIBIT B," and includes all buildings, land, improvements, additions, extensions and deletions which may be made from time to time.  The Leased Premises are described further in the Reference Provisions.  If the square footage of the Leased Premises is different than the amount set forth in Reference Provision 1.01, all rental and additional rental and amounts based upon the square footage of the Leased Premises shall be proportionately adjusted, and the parties shall execute an amendment to this Lease memorializing the adjustments.  If Tenant constructs a mezzanine in the Leased Premises, the square footage of the Leased Premises shall be increased in an amount equal to the square footage of the mezzanine, and all rental, additional rental and amounts based upon the square footage of the Leased Premises shall be proportionately adjusted.  The Parties shall execute an amendment to this Lease memorializing the adjustment.  A mezzanine shall not be permitted if the Leased Premises are located on an upper level.

EXHIBITS A, A-1 and B are for informational purposes only, and are not a warranty, representation or agreement that the Leased Premises, Shopping Center or other areas will be as shown on the Exhibits, or that other occupants if shown on the Exhibits will be in the Shopping Center.  Tenant has not been granted any easements of light, air or access.  Tenant's rights are limited to the use and occupancy of the Leased Premises and the license to use the Joint Use Areas as they may exist from time to time, all subject to the terms, covenants, conditions and provisions of this Lease.

(b)
The term of this Lease ("Term") shall begin on the Commencement Date and end on the Expiration Date in the Reference Provisions.

(c)
The Leased Premises shall be used and occupied only for the Permitted Use in the Reference Provisions, and for no other use or purpose whatsoever.  Unless specifically noted in the Reference Provisions, Tenant does not have exclusive rights to sell any particular merchandise or provide any particular services in the Shopping Center.

ARTICLE 2 - Original Construction

(a)
Landlord may make minor changes to the Leased Premises.  Landlord may also make changes, reductions and additions without restriction in other areas of the Shopping Center (including all Joint Use Areas and all buildings and other improvements), whether the changes are requested by other tenants or deemed desirable by Landlord.  Any such additions, extensions or deletions referred to herein shall not materially and adversely affect the size, or the location, visibility or access of the Leased Premises nor materially increase Tenant’s obligations (monetary or otherwise) or decrease Tenant’s rights under this Lease.  Landlord shall not install a permanent or temporary kiosk or other structure (with the exception of any existing kiosks, structures or their replacements) within 10 feet in front of the Leased Premises.
(b)
If (1) within 24 months following the Opening Date, construction has not begun on the Shopping Center site, or (2) within 36 months following the Opening Date, the Leased Premises has not been delivered to Tenant by Landlord, this Lease may be terminated by either party by notifying the other in writing, within 30 days thereafter. Tenant releases Landlord and Landlord's contractor from any claim for damages against Landlord or Landlord's contractor for any delay in the date on which the Leased Premises shall be ready for delivery to Tenant.

(c)   Landlord shall not be required to perform any work (“Landlord’s Work”) in the Leased Premises.  Tenant acknowledges that it has inspected the Leased Premises and is taking the same in “as-is” condition. Landlord agrees to perform its construction work ("Landlord's Work") in the Leased Premises substantially in accordance with "EXHIBIT X."  All other work on the Leased Premises shall be done by Tenant, at Tenant's expense ("Tenant's Work").  Tenant shall construct the Leased Premises to reflect Tenant’s most current prototype store in accordance with plans and specifications as approved by Landlord; provided that Tenant may make minor variations to adapt such prototype design to the size, configuration, layout and location of the Leased Premises. Tenant's Work shall include, but not be limited to, the installation of storefronts and storefront signs, customer entrance doors, floor covering, plastering, interior decorating, wall and ceiling treatment, completion of the air conditioning system and fire sprinkler system, extension of electrical service to the Leased Premises, connection of plumbing lines to Landlord's system, the installation of electric lights and fixtures and all other electrical work.  The design and installation of mechanical and electrical systems shall comply with the requirements attached and made a part of this Lease as "EXHIBIT X."  All signs and electrical work for the signs shall be installed by Tenant at Tenant's expense.  They shall be of such character, design, size and at such locations as Landlord may approve and as is typical for Tenant’s prototypical storefront and sign design.  They shall be in accordance with EXHIBIT E, which is attached and made a part of this Lease.  Tenant agrees not to install any signs until they have been approved by Landlord.  Food Court Tenants shall conform to the Design and Operation Criteria contained in EXHIBIT E-1 "Design and Operations for Food Court Tenants" attached and made a part of this Lease.  If Tenant is prevented from beginning construction in the Leased Premises by the Beginning Work Date because of the failure of Landlord to substantially complete Landlord's Work within the Leased Premises, the Opening Date shall be extended by 1 working day for each working day that Tenant is prevented.  The certification of Landlord's architect that Landlord's Work is substantially complete and in accordance with the plans and specifications shall be conclusive and binding upon the parties.  Notwithstanding the foregoing, Tenant shall have the right to (1) re-use all existing mechanical, electrical, plumbing and HVAC systems at the Leased Premises, provided such systems are in good working condition and meet applicable building code requirements, and (2)  re-use any existing restrooms in the Leased Premises provided such meet applicable building code requirements. 
(d)
Approval of the plans and specifications by Landlord shall not create any responsibility by Landlord for their accuracy, sufficiency or compliance with laws or rules and regulations.  Tenant shall be solely responsible for the plans and specifications.  Once Landlord has given final approval to Tenant’s plans, any subsequent modifications or alterations to Tenant’s plans that are requested by Landlord,  as well as any additional construction work that arises from such modifications or alterations, shall be made by Tenant at Landlord’s sole cost and expense. When Landlord has approved Tenant's plans and specifications, Landlord shall return one set of approved plans to Tenant.  Such approved plans shall show the date of Landlord's approval and shall be made a part of this Lease as "Exhibit P", whether or not physically attached hereto. Tenant agrees not to begin Tenant's Work until Landlord has approved the plans and specifications.

(e)
Tenant shall begin Tenant's Work and , proceed with it diligently and complete it in strict accordance with EXHIBIT P.  Upon completion of Tenant's Work Tenant shall provide a certificate furnished by or otherwise satisfactory to Landlord from Tenant's contractor stating that no asbestos-containing materials or other Hazardous Materials as defined in ARTICLE 15 were used in the construction of the Leased Premises.  Tenant shall complete the installation of fixtures, trade fixtures, improvements, equipment, stock and inventory prior to the Opening Date.

NOTWITHSTANDING ANYTHING CONTAINED IN THIS LEASE TO THE CONTRARY, TENANT IS REQUIRED TO OPEN FOR BUSINESS TO THE PUBLIC IN THE LEASED PREMISES ON OR BEFORE THE OPENING DATE SPECIFIED IN THE REFERENCE PROVISIONS, UNLESS REQUESTED TO DELAY THE OPENING DATE PURSUANT TO ARTICLE 3(b).

If Tenant does not begin Tenant's Work by the Beginning Work Date, and Tenant fails to commence such Tenant’s Work within 10 business days after written notice from Landlord, Landlord shall have the right to terminate this Lease by notifying Tenant in writing and providing a cure period, not to exceed 5 days.  Tenant shall pay Landlord as liquidated damages the cost of any work done by Landlord for Tenant (representing the actual cost plus 15% for overhead), including, without limitation, electrical work, plumbing, concrete floor slabs, and heating and air conditioning equipment and facilities, if any, except that if Tenant has not commenced Tenant’s Work because of any delays that Tenant has in obtaining a building permit, Landlord shall not exercise this right and option so long as Tenant has been and continues to diligently pursue obtaining such permit.  If Tenant has not completed Tenant's Work and opened its store for business to the public by the Opening Date (subject to ARTICLE 3), Landlord shall be entitled to declare the same a default.  In addition to (and not in lieu of) Landlord's other rights and remedies, Tenant's rental shall nevertheless begin on the Opening Date at the per day rate of the greater of either: (i) 1/10th of the monthly installment of Tenant's Minimum Annual Rental; or (ii) $1,000.00.  Late performance will cause Landlord to incur losses, damages and costs not contemplated under this Lease, the exact amount of which are extremely impractical to fix.  The costs include, without limitation, processing and accounting charges.  The parties agree that these late charges are liquidated damages, represent a reasonable estimate of Landlord's costs and expenses and are fair compensation to Landlord for the loss suffered by Landlord.
ARTICLE 3 - Rental Commencement Date

(a)
The rental payments shall begin to accrue on  April 15, 2004 the earlier of the following dates ("Rental Commencement Date"):  (i) the Opening Date; or (ii) the date on which Tenant shall open the Leased Premises for business to the public.

(b)
Notwithstanding any provision to the contrary contained in this Lease, if applicable, Tenant agrees if requested by Landlord to delay the opening of the Leased Premises for business in order to coincide with the grand opening of the Shopping Center or a grand re-opening in the case of a major renovation ("Grand Opening").  In that event, Tenant's obligation to pay rental shall begin on the Grand Opening Date. 

ARTICLE 4 - Rental

Tenant shall pay Landlord as rental for the use and occupancy of the Leased Premises, at the times and in the manner provided, the following sums of money per annum without deduction or set-off and without prior demand:

(a)
MINIMUM ANNUAL RENTAL:   The Minimum Annual Rental shall be payable in 12 equal monthly installments in advance, upon the 1st day of each and every month during the periods of time specified in the Reference Provisions.

If under ARTICLE 3 rental begins on a day other than the 1st day of a month, the monthly installment of Minimum Annual Rental for the period from the beginning date until the 1st day of the month next following shall be prorated accordingly.  All past due rental, additional rental, and other sums due Landlord under this Lease shall bear interest from the due date until paid by Tenant, at the rate of 2% above the Prime Rate (as defined below), not to exceed the maximum rate of interest allowed by law in the state where the Shopping Center is located (the "Interest Rate").  The interest shall be deemed to be additional rental.  All rental provided for in this Lease shall be paid to Landlord at the address in the Reference Provisions or to another payee or address that Landlord designates.

"Prime Rate" wherever it appears in the Lease means the prime rate (or base rate) reported in the Money Rates column or section of The Wall Street Journal as being the base rate on corporate loans at large U.S. money center commercial banks (whether or not that rate has been charged by any bank).  If The Wall Street Journal ceases publication of the prime rate, Prime Rate shall mean the highest rate charged by Bank One (or its successor) on short term unsecured loans to its most creditworthy large corporate borrowers.  If The Wall Street Journal (i) publishes more than one prime rate or base rate, the higher or highest of the rates shall apply, or (ii) publishes a retraction or correction of that rate, the rate reported in that retraction or correction shall apply.

(b)
PERCENTAGE RENTAL:   Tenant shall pay Landlord as "Percentage Rental" at the times and in the manner provided below, an amount equal to the Percentage Rate of all Net Sales (defined in ARTICLE 5) in excess of the Annual Sales Base for the calendar year specified in the Reference Provisions. 

Percentage Rental shall be paid beginning in the month in which the Net Sales for any Lease Year shall exceed the Annual Sales Base for the applicable Lease Year.  Thereafter, Percentage Rental shall be paid on all additional Net Sales made during the remainder of that Lease Year (or partial Lease Year, as the case may be).  Payments shall be made no later than the 15th day of the next following month.  The Annual Sales Base shall be prorated for any partial Lease Year upon the basis of 1/12th for each full month of the Partial Lease Year, plus an amount equal to 1/360ths for each day if the Rental Commencement Date is other than the first day of the month.

In no event will Tenant digitally download material and/or information from the internet or any other remote source to any software format now in existence or hereafter created (“Digital Downloading”) and sell such items to customers in the Leased Premises. 
Percentage Rental shall be paid monthly no later than the 15th day of the month, except that if the Rental Commencement Date is other than the first day of a month, the Net Sales during the first partial month shall be added to the Net Sales of the next month.  The amount of each payment of Percentage Rental shall be equal to the amount of Net Sales in excess of the Monthly Sales Base for the immediately preceding month multiplied by the Percentage Rate.  The Annual Sales Base and/or the Monthly Sales Base shall be prorated for any partial calendar year upon the basis of 1/12th for each full month of the partial calendar year, plus an amount equal to 1/360ths for each day if the Rental Commencement Date is other than the first day of the month.  At the end of each calendar year Percentage Rental shall be adjusted to a calendar year basis and the balance of the Percentage Rental due shall be paid within 60 days after the end of that calendar year (including the last calendar year).  If at the end of the calendar year, the amount of the Percentage Rental paid by Tenant exceeds the amount of Percentage Rental required to be paid by Tenant for that calendar year, Tenant shall receive a credit for the excess, and the excess shall be deducted by Tenant from the next payments of Percentage Rent due (or after the last calendar year, Landlord shall refund the excess to Tenant after Landlord's receipt of Tenant's certified statement of Net Sales covering the last calendar year).  Each calendar year shall be considered as an independent accounting period for the purpose of computing the amount of Percentage Rental due.  The amount of Net Sales of any calendar year shall not be carried over into any other calendar year.  

Net Sales during any calendar month in which Tenant does not continuously and without interruption conduct its business shall be deemed to be the greater of: (i) Net Sales during that calendar month or (ii) Net Sales during the calendar month in which Net Sales were the highest.  This paragraph shall not apply to any calendar month in which the Leased Premises are closed for business with the prior written consent of Landlord, or if the closing of the Leased Premises is expressly permitted by this Lease.

"Lease Year" for all purposes under this Lease shall mean the 12 calendar months between the period February 1 through and including January 31, except that if the Rental Commencement Date is not February 1, then the period immediately following the Rental Commencement Date up to and including the next succeeding January 31 shall be a partial Lease Year; "calendar year" for all purposes under this Lease shall mean the 12 calendar months between the period January 1 through and including December 31, except that if the Rent Commencement Date is not January 1, then the period immediately following the Rental Commencement Date up to and including the next succeeding December 31 shall be a partial calendar year.

(c)
MINIMUM ANNUAL RENTAL AND PERCENTAGE RENTAL AGGREGATE:  Tenant shall pay Landlord an increased Minimum Annual Rental beginning on the January 1st following the 4th anniversary of the Commencement Date, equal to the aggregate of the Minimum Annual Rental and Percentage Rental payable by Tenant to Landlord for the 4th full calendar year in accordance with the Reference Provisions.  (For this computation, the amount payable shall be adjusted to eliminate the effect of any rent abatement during the 4th full calendar year.)  The increased Minimum Annual Rental shall continue during and for each year of the remainder of the Term, and shall be paid in the manner and at the times set forth in ARTICLE 4(a) for the payment of Minimum Annual Rental.  The increased Minimum Annual Rental shall not at any time be less than the amount of Minimum Annual Rental (for the applicable period of time) set forth in ARTICLE 4(a).  Concurrently with the increase in Minimum Annual Rental, the Annual Sales Base shall be increased accordingly.
(d)
ANCHOR MINIMUM ANNUAL RENTAL INCREASE:  For each anchor (as defined in this Lease) that is added to the Shopping Center after the Opening Date, the Minimum Annual Rental shall automatically be increased in accordance with the Reference Provisions, and the Annual Sales Base shall be increased accordingly.  The increase shall continue during the remainder of the Term.
(e)
If Minimum Annual Rental or additional rental is not paid within 10 days after it is due, following written notice to Tenant of such delinquency, Tenant shall also pay Landlord, as liquidated damages, a late payment fee equal to 3% the greater of $100.00 or 5% of the delinquent rental for each and every month, or part of every month that the rental remains unpaid.  The fee shall not excuse Tenant from the timely payment of rental.  If Landlord receives 2 or more checks from Tenant which are returned by Tenant's bank for insufficient funds, during any one (1) Lease Year or six (6) or more during the Term of this Lease, Tenant agrees that all future checks shall be either bank certified, cashiers' or treasurers' checks.  All bank service charges resulting from bad checks shall be borne by Tenant.

(f)
In addition to Minimum Annual Rental, Tenant shall pay, as additional rental, all sums of money required to be paid pursuant to ARTICLE 4(b) (Percentage Rental), 7 (Taxes), 16 (Environmental Services), 17 (Joint Use Areas), 19 (Insurance), 37 (Advertising and Promotional Service), and all other sums of money or charges required to be paid by Tenant under this Lease (collectively referred to in this Lease as "additional rental").  Notwithstanding anything herein to the contrary, however, any Key Money payable to the Landlord by Tenant pursuant to this Lease shall not be considered "rent", "rental" or "additional rental".  All amounts shall be paid to Landlord's Payment Address as shown in Reference Provision 1.10.  If the amounts or charges are not paid at the time provided in this Lease, they shall nevertheless be collectible as additional rental with the next installment of Minimum Annual Rental falling due, but nothing in this Lease shall be deemed to suspend or delay the payment of any amount of money or charge at the time it becomes due and payable or to limit any other remedy of Landlord.  All amounts of Minimum Annual Rental and additional rental payable in a given month (also collectively referred to in this Lease as "rent" or "rental") shall be deemed to be a single rental obligation, and shall survive the expiration of the Term or the earlier termination of this Lease.  Any payment by Tenant or acceptance by Landlord of a lesser amount than shall be due from Tenant to Landlord at the time of such payment shall be treated as a payment on account.  The acceptance by Landlord of a check for a lesser amount with an endorsement or statement thereon, or any letter accompanying such check stating that such lesser amount is payment in full shall be given no effect, and Landlord may accept such check on account without prejudice to any other rights or remedies which Landlord may have against Tenant.

ARTICLE 5 - Definition of Net Sales

Net Sales shall include (as of the date of the transaction) the entire amount of the sale price of all goods and merchandise sold (including gift and merchandise certificates when redeemed), leased, rented or licensed and the charges for all services and all other receipts in, upon or from any part of the Leased Premises or as a result of Tenant's agreement, if any, to link its website to the Shopping Center's website, whether (wholly or partially) for cash or credit, and shall include sales from vending machines (including but not limited to mechanical and electronic machines, except telephone and postage stamp machines); mail and telephone orders received or filled at the Leased Premises; equipment leased; reimbursements; uncollected and uncollectible credit accounts and bank checks and charges for bank credit cards; all deposits not refunded to purchasers; orders taken, although the orders may be filled elsewhere (including, but not limited to, orders which are accepted or transmitted by means of electronic, telephonic, video, computer or other electronic or technology based system, regardless of whether the orders are accepted or filled at the Leased Premises or accepted or filled by Tenant or its parent, subsidiary or affiliate at any other location); all monies or other things of value which Tenant is entitled to receive.  The following shall be deducted or excluded, as the case may be, from Net Sales, provided such exclusions are specifically itemized: (a) refunds to customers to the extent that such refunds relate to (i) a prior inclusion of the same transaction or (ii) returns of merchandise purchased from other physical store locations of Tenant; (b) sales, use, excise, retailer's, occupation or similar taxes imposed in a specific amount, or percentage upon, or determined by, the amount of sales; (c) interest, service, finance or sales carrying charges paid by customers for extension of credit on sales, if not included in the merchandise sale price; (d) returns to shippers and manufacturers; (e) sales not in the ordinary course of Tenant's business, of machinery or equipment which Tenant has the right to remove from the Leased Premises; and (f) the value of any exchange or transfer of merchandise between stores of Tenant if it is made solely for the convenient operation of Tenant's business and not for the purpose of consummating a sale made in, at, or from the Leased Premises;(g) sales of merchandise to Tenant’s employees at a discount, not to exceed two percent (2%) of Tenant’s Net Sales during any Lease Year; (h) sales by vending machines used exclusively by Tenant’s employees and located in non-sales areas of the Leased Premises; (i) bulk sales of all or substantially all of Tenant’s inventory not in the ordinary course of business; (j) uncollectible accounts and bad debts provided such items are reported as uncollectible for federal income tax purposes and further provided that the total amount of such deductions shall not exceed two (2%) percent of Tenant’s Net Sales during any Lease Year; (k) the sale of fixtures, equipment or property not in the normal course of Tenant’s business; (l) refunds made upon transactions included within Net Sales in accordance with the terms; (m) proceeds from insurance policies; (n) the exchange of merchandise between stores of Tenant and(o) credit card charges and check verification charges paid by Tenant, provided these combined charges do not exceed two (2%) percent of Net Sales per Lease Year.
ARTICLE 6 - Records and Audits

Tenant agrees to accurately record all sales in accordance with computerized methods presently maintained by Tenant provided that such methods are in accordance with generally accepted accounting practices (showing all of its sales separately from its other stores), and to maintain sufficient original records which accurately summarize all transactions relating to the Leased Premises (including the sales of any subtenant, licensee or concessionaire).  Original records shall include but not be limited to: sales documents, sequentially numbered tapes and readout totals of cash registers or point of sale devices, sales returns and allowance detail, cash receipts, payroll journals, accounts receivable, disbursement journals, bank statements, deposit slips, inventory records, purchase orders, receiving records, sales journals or daily sales reports, orders accepted by means of electronic, telephonic, video, computer or another electronic or other technology based system, state sales and use tax returns (and all documentation used to prepare the returns), and a complete general ledger.  Documentation and itemization of specific sales exclusions shall also be maintained.  Records shall be preserved (properly totaled) by Tenant either (a) at the Leased Premises or (b) at the home or regional offices of Tenant (provided Landlord shall be notified in writing of the address at which the records are maintained) and made available to Landlord at the Leased Premises or the offices, upon demand, for a period of at least 3 years after the year in which the sales occurred (however, if any audit is begun by Landlord or if there is a dispute regarding Tenant's Net Sales, Tenant's records shall be retained by Tenant until a final resolution of the audit or dispute).  The receipt by Landlord of a statement of Net Sales or Percentage Rental shall not constitute an admission of its correctness.  Tenant agrees to deliver to Landlord a statement of each month's sales on or before the 5th  30th day of the following month, and by April 1st  January 31 of each year of the Term an annual statement certified by an  a Certified Public Accountant or by a financial officer, owner or partner of Tenant, of the Net Sales made during the preceding year.  If the Term expires or is terminated on a date other than December 31, then a like statement for the partial calendar year in which expiration or termination occurs shall be delivered within 60 30 days after expiration or termination.  Landlord shall be entitled, at Landlord's expense, to have at any time and from time to time (provided, however, that it is: (i) not more than once in any Lease year; (ii) not conducted during the retail seasons of November 15 – December 31, and April 1 – May 31; (iii) not conducted during an audit by Tenant’s own auditors; and (iv) is preceded by 10 days prior written notice to Tenant) an audit of the Net Sales made during any period covered by the annual statement and account and to recalculate the rental payable for that period.  If there is a deficiency in the payment of percentage or additional rental, the deficiency shall be immediately due and payable with interest at the Interest Rate, and the interest shall be additional rental, from the date when the payments should have been made.  If there is an overpayment by Tenant, it shall be credited by Landlord against payments due.  If Net Sales have been understated by more than 3%  2% or Tenant fails to record, maintain or make available the required sales supporting documentation,  then on the second occurrence Tenant shall be in default, unless Tenant can reasonably demonstrate to Landlord that the foregoing resulted from an inadvertent or clerical error or deliberate fraud by an employee acting on his/her own, Tenant shall be in default, and shall pay the cost of the audit and all other related costs and expenses.  If Tenant is late furnishing Landlord any monthly sales statement, Landlord shall have the right, without notice, to conduct an audit at Tenant's sole cost.  If Tenant does not furnish the sales documentation referred to above or otherwise impedes Landlord's audit of Tenant's Net Sales, Landlord shall be entitled, in addition to Landlord's other rights and remedies, to estimate Tenant's annual Net Sales as 125% of the Net Sales for the preceding year, and bill Tenant for any Percentage Rental which may be due based upon the estimated Net Sales.
ARTICLE 7 - Taxes

(a)
Effective upon the Rental Commencement Date, Tenant shall pay its proportionate share of all real property taxes and assessments, without deduction or set-off of any kind, including the cost of any contest, review or negotiation of an assessment by Landlord, as described in (c) below, which may be levied or assessed against the Shopping Center during the Term by any lawful authority for each calendar year, excluding real property taxes or assessments paid for land and buildings owned or leased by anchors and outparcels whether the anchors and outparcels are occupied or vacant and whether or not the real property taxes are separately billed or assessed.  Notwithstanding anything to the contrary contained in this Lease, real property taxes shall include any form of tax or assessment, license fee, license tax, tax or excise on rent, or any other levy, charge, or similar imposition ("Impositions") imposed by any governmental authority or political subdivision having jurisdiction, or any school, agricultural, lighting, drainage, management, roadway, water, levee, utility or other improvement or special assessment district, on any interest of Landlord or Tenant in the Leased Premises, the Shopping Center or the underlying realty.  The Impositions shall include but not be limited to: (a) any partial or total substitute Impositions for real property taxes; (b) any Impositions allocable to or measured by the area of the Leased Premises or rent including, without limitation, any gross income tax or excise tax levied by any governmental authority, or political subdivision, with respect to rent, or with respect to the possession, leasing, operation, management, maintenance, alteration, repair, use or occupancy by Tenant of the Leased Premises; and (c) any Impositions upon this Lease or any document to which Tenant is a party creating or transferring an interest or an estate in the Leased Premises. If any assessment is payable on installments, only the amount of the installment payable in a particular year shall be included in the amount of real property taxes and assessments for such year for purposes of this ARTICLE 7.  Tenant's proportionate share shall be the product which results by multiplying the real property taxes and assessments (less any payment made by variety and specialty stores, anchors and outparcels) by a fraction, the numerator of which shall be the number of square feet of floor area in the Leased Premises and the denominator of which shall be the total number of square feet of gross leasable floor area in the enclosed mall portion of the Shopping Center determined as of August 1 of each year (exclusive of the building areas utilized for non-retail exhibits; recreational purposes; museum space operated by a not-for-profit entity; the building areas occupied by anchor buildings and outparcels whether the anchors and outparcels are occupied or vacant and whether or not the taxes are separately billed or assessed; and variety and specialty stores) which are occupied or producing rent, including the Leased Premises.  Tenant's share of real property taxes and assessments shall not, however, be calculated on the basis of less than 85%  80% of the gross leasable area of the enclosed mall portion of the Shopping Center determined as of August 1 of each year (exclusive of the building areas utilized for non-retail exhibits; recreational purposes, including, without limitation, ice rinks; space operated for a not-for-profit purpose, including, without limitation, museums; the building areas occupied by anchor buildings and outparcels whether the anchors and outparcels are occupied or vacant and whether or not the taxes are separately billed or assessed; and variety and specialty stores).  Excise, transaction, sales or privilege tax (except income, transfer, estate and inheritance taxes) imposed upon Landlord on account of, attributed to, or measured by rental or other charges payable by Tenant shall be paid by Tenant to Landlord.  An "anchor" is any operation, land, building, store or business whether occupied or vacant, and whether owned or leased, which leases or occupies 50,000  30,000 square feet or more of space in the Shopping Center.  A "variety or specialty store" is an occupant which leases or occupies between 18,000 and 49,999  10,000 and 29,999 square feet of space in the Shopping Center, or is a restaurant occupant having an exterior entrance. Notwithstanding the foregoing, Landlord shall be entitled to designate an additional two tenants as variety and specialty stores regardless of the tenant’s square footage. An "outparcel" is any operation, land, building, store or business whether occupied or vacant and whether owned or leased, that is not an anchor or variety or specialty store and that does not have an entrance accessible to the customers of the Shopping Center from the interior of an enclosed mall area.  Notwithstanding anything to the contrary contained in the Lease, an outparcel may at Landlord's sole discretion be considered part of the Shopping Center for purposes of the calculation of Tenant's share of taxes under ARTICLE 7.

(b)
Tenant's share shall be paid in monthly installments on or before the 1st day of each calendar month, in advance, in an amount reasonably estimated by Landlord.  If Landlord is required however under a mortgage to escrow real estate taxes, Landlord may, but shall not be obligated to, use the amount required to be escrowed as a basis for the estimate of the monthly installments.  Upon confirmation of all tax and assessment bills attributed to any calendar year during the Term, Landlord shall furnish Tenant with a written statement of the actual amount of Tenant's proportionate share of the real property taxes and assessments for that year.   Upon the written request of Tenant, Landlord shall furnish Tenant with a copy of the paid tax bill and a statement showing with reasonable detail the calculations of Tenant’s share. If the total amount paid by Tenant for any calendar year during the Term is less than the actual amount due from Tenant for that year, as shown on the statement, Tenant shall pay Landlord the deficiency within 30  10 days after demand by Landlord.  If the total amount paid by Tenant for any calendar year exceeds the amount due from Tenant for that calendar year, Landlord shall credit the excess against payments due, except that the excess, if any, at the end of the Term of this Lease shall be refunded to the Tenant.  Tenant's liability for its proportionate share of real property taxes and assessments for the calendar years in which this Lease begins and ends shall be subject to a prorata adjustment based on the number of days in those years.  Before the beginning of the Term, and from time to time, Landlord shall notify Tenant in writing of Landlord's estimate of Tenant's monthly installments due.  Landlord's and Tenant's obligations under this ARTICLE 7 shall survive the expiration of the Term.  An official tax bill (or copy), if available, shall be submitted by Landlord to Tenant, upon request by Tenant, and shall be conclusive evidence of the amount of the tax assessed or levied, the items taxed and the installments.

(c)
If Landlord contests, reviews or negotiates any tax or assessment upon the Shopping Center, Tenant agrees to pay its proportionate share of Landlord's reasonable expenses, including but not be limited to legal, tax consultant and appraisal fees. Tenant's proportionate share of such expenses shall be calculated and paid in the manner set forth in ARTICLE 7(a). Tenant shall not have the right to withhold any payments to Landlord notwithstanding anything to the contrary contained in this Lease, nor shall Landlord be obligated to withhold the payment of real property taxes or assessments levied or assessed against the Shopping Center.  If Tenant pays an amount in excess of its proportionate share of real property taxes and assessments for any year as the result of a subsequent reduction in total real property taxes and assessments for that year, the excess shall be refunded to Tenant (the "Net Refund") when all refunds to which Landlord is entitled from the taxing authority for that year are received by Landlord.  The term "Net Refund" means the refund plus interest, if any thereon less appraisal, engineering, expert testimony, attorneys', printing and filing fees and all other costs and expenses of the contest, review or negotiation to the extent that such fees, costs and expenses have not been previously included in taxes under this ARTICLE 7, and less an administrative fee equal to 15% of the original refund.  Notwithstanding anything to the contrary contained in this Lease, Tenant shall pay any tax, whether a sales tax or otherwise, which is or shall be imposed on Tenant's payment or rental, and any other tax imposed upon owners of real estate (including any water and sewer tax assessment) rather than upon persons generally, as well as any tax which may become a lien upon the land, buildings, or other improvements in the Shopping Center.  Tenant shall pay its proportionate share of taxes for any offsite property and facilities that provides an easement maintained for the benefit of or that serves the Shopping Center.

ARTICLE 8 - Subordination and Attornment

(a)
Tenant's rights shall be subordinate to the interest of any ground lessor and to the lien of any mortgage or deed of trust in force or later placed against the Shopping Center, upon any building placed later upon the Shopping Center and to all advances made upon the security thereof.  No ground lessor nor the mortgagee or beneficiary named in the mortgage or trust deed shall disturb Tenant's peaceable possession of the Leased Premises if Tenant is not in default under this Lease.  Landlord shall use reasonable efforts to obtain a non-disturbance agreement in favor of Tenant from the holder of any mortgage or deed of trust or ground lease now existing or hereafter created. Any mortgagee or beneficiary of Landlord may, at its option, subordinate its mortgage or trust deed to this Lease.  This ARTICLE 8(a) is self-operative, and no further documentation of Tenant's subordination and attornment is required; however, Tenant shall execute any subordination agreement requested by Landlord, any mortgagor or beneficiary of Landlord upon written request.  Tenant shall accept performance of any of Landlord's obligations hereunder by any mortgagee or beneficiary of Landlord.

(b)
If any proceedings are brought for foreclosure, or if the power of sale under any mortgage, deed of trust or deed to secure debt made by Landlord covering the Leased Premises is exercised, Tenant shall attorn to the purchaser upon the foreclosure or sale and recognize the purchaser as the Landlord under this Lease.

(c)
Landlord covenants that it is or will be a party to a certain agreement or agreements with the anchors in the Shopping Center (the "Agreement"), which may be amended from time to time.  The Agreement shall not prevent Tenant from using the Leased Premises for the purpose set forth in Reference Provision 1.03.  This Lease is subject and subordinate to the Agreement and any amendments to or modifications of the Agreement.

(d)
Tenant agrees to make such reasonable modifications to this Lease as may be reasonably required in connection with the obtaining of financing or refinancing of the Shopping Center or any portion thereof or interest therein, so long as such modifications do not change the economic terms hereof or materially affect Tenant's rights, increase Tenant's obligations, or reduce Landlord's obligations hereunder.

ARTICLE 9 - Additional Construction

Landlord reserves the right at any time to make alterations or additions to, subdivide, change the building dimensions and storefront lines, build additional stories on the building in which the Leased Premises are contained or on any other building or buildings in the Shopping Center, and to build adjoining the Shopping Center.  Landlord also reserves the right at any time to construct other buildings, structures or improvements including, but not limited to, surface, elevated or double-deck parking facilities and to erect temporary scaffolds and other aids to construction.  Landlord may elect to relocate Tenant to another location in the Shopping Center at Landlord's expense.  Such alterations or additions referred to in this Article shall not materially and adversely affect the size, or the location, visibility or access of the Leased Premises.
ARTICLE 10 - Condition of Premises

Tenant's taking possession of the Leased Premises shall be conclusive evidence of Tenant's acceptance of the Leased Premises in good order and satisfactory condition and "as-is", including patent and latent defects.  Tenant agrees that no representations about the condition of the Leased Premises, nor promises to decorate, alter, repair or improve the Leased Premises have been made by Landlord or its agents to Tenant.  Tenant also agrees that no representations have been made to Tenant that any other tenants will lease space in the Shopping Center nor have any promises been made that Tenant has the exclusive right to sell any merchandise, goods or services.  Tenant hereby waives any implied warranties, including but not limited to fitness, suitability and habitability.

ARTICLE 11 - Tenant's Repairs and Maintenance

Landlord shall be responsible for all structural repairs to the Leased Premises.  Landlord shall not be responsible for damage or personal injury caused by any defects or other conditions, or the consequences thereof, except in the case of Landlord's willful misconduct.  Landlord shall not be liable to Tenant for any damage to merchandise, trade fixtures or personal property of Tenant in the Leased Premises, including without limitation damage by water leakage, seepage, water discharge from a sprinkler system or water damage caused by leakage from other occupants.  Beginning on the Commencement Date, Tenant shall be liable for the repairs, replacements and maintenance of the Leased Premises, except those for which Landlord is responsible under this ARTICLE 11.  Tenant shall keep the Leased Premises in good order and repair, clean, sanitary and safe and shall notify Landlord, in writing, prior to beginning any repair.  The notice shall specify the repair work to be performed.  Tenant's repairs, replacements and maintenance obligations to the Leased Premises  shall include, but not be limited to, its heating and cooling equipment; other equipment; fixtures; improvements; floor covering; the exterior and interior portions of all doors, door locks, security gates, and windows; plumbing and sewage facilities which are not Landlord's obligation; walls; ceilings; and plate glass.  Tenant shall be solely responsible for maintenance and repair costs related to the Leased Premises.  Tenant agrees to keep the interior of the Leased Premises in a clean and sightly appearance.  If Tenant refuses or neglects to make repairs or maintain the Leased Premises, in a manner reasonably satisfactory to Landlord, Landlord shall have the right, upon giving Tenant reasonable written notice and 10 days for Tenant to so cure, to make the repairs or perform the maintenance on behalf of Tenant.  Tenant shall reimburse Landlord promptly upon receipt of a bill.  The interior and storefront of the Leased Premises shall be painted, redecorated and refurbished by Tenant at least once every 5 years; such redecorating to consist of at least repainting of all painted surfaces, recarpeting all carpeted areas and new seat cushions on all seating surfaces.     Landlord has no obligation to do work which Landlord is not expressly required to perform under this Lease or which, under this Lease, Tenant is required to perform.  The performance of that work by Landlord shall not constitute a waiver of Tenant's default.

ARTICLE 12 - Alterations

Tenant shall not make any structural, electrical, storefront, exterior, major interior or mechanical alterations to the Leased Premises without obtaining the written consent of Landlord.  Tenant shall not interfere with any work in the Shopping Center, and shall not cause the closing, interruption or impairment of Tenant's normal conduct of business.  All alterations, additions, improvements and Tenant's Work shall become, upon expiration of the Term, or the earlier termination of this Lease, the property of Landlord without any payment by Landlord.  All such work by Tenant shall be made under the supervision of a competent architect or competent licensed structural engineer and shall be in accordance with plans and specifications approved in writing by Landlord before the start of the work.  Landlord's approval of Tenant's plans and specifications shall not create a responsibility or liability of Landlord for their accuracy, sufficiency or compliance with laws or rules and regulations.  The work shall be in accordance with necessary governmental approvals and permits.  Tenant shall obtain approvals and permits at its sole expense.  The work shall be done in a good and workmanlike manner and diligently prosecuted to completion.  The Leased Premises shall at all times be a complete unit except during the performance of work.  Work done by Tenant without Landlord's consent shall be returned to its original condition, at Tenant's expense, upon request by Landlord.  Notwithstanding the foregoing, Tenant may make interior alterations of a non-structural and non-mechanical nature costing not more than $30,000.00 per year without Landlord’s consent.
ARTICLE 13 - Fixtures and Personal Property

Trade fixtures, signs and other personal property of Tenant not permanently affixed to the Leased Premises shall remain the property of Tenant.  Tenant shall have the right, provided Tenant is not in default, to remove its trade fixtures, signs and other personal property.  Tenant shall not however, during the Term, render the Leased Premises unsuitable for conducting the type of business specified in Reference Provision 1.03 by removing personal property unless Tenant immediately replaces it with personal property of comparable or better quality.  Tenant, at its expense, shall immediately repair damage to the Leased Premises caused by the removal of such trade fixtures, signs and other personal property.  Upon the expiration or earlier termination of this Lease, Tenant shall leave the Leased Premises in a neat and clean condition, free of debris.  All trade fixtures, signs, and other personal property installed in or to the Leased Premises by Tenant must be new or like new when installed or attached.  Tenant shall pay before delinquency all taxes, assessments, license fees and public charges levied, assessed or imposed upon its business operation in the Leased Premises as well as upon its trade fixtures, leasehold improvements (including but not limited to merchandise and other personal property in, on or upon the Leased Premises).  If Tenant's property is assessed with Landlord's property, the assessment shall be equitably divided between Landlord and Tenant.  Landlord shall determine the basis of prorating the assessments and that determination shall be binding.  No taxes, assessments, fees or charges referred to in this ARTICLE 13 shall be considered taxes under ARTICLE 7.  Tenant's obligation to perform the provisions of this ARTICLE 13 shall survive the Expiration Date or the earlier termination of this Lease.

ARTICLE 14 - Liens

Tenant shall not permit a lien or claim to attach to the Leased Premises and shall promptly cause the lien or claim to be released.  If Tenant contests the lien or claim, Tenant shall indemnify Landlord and, if requested, deposit with Landlord a cash or surety bond in a form and with a company satisfactory to Landlord in an amount equal to twice the amount of the contested lien or claim.  If Tenant shall fail to cause a lien to be discharged or bonded, within 10 days after being notified of the filing of the lien, in addition to any other right or remedy, Landlord may discharge the lien by paying the amount claimed to be due.  The amount paid by Landlord, together with interest at the Interest Rate and all costs and expenses, including reasonable attorneys' fees incurred by Landlord, shall be due and payable by Tenant to Landlord as additional rental on the 1st day of the next following month.  Tenant shall immediately give Landlord written notice of the recording of a lien against the Leased Premises or the Shopping Center arising out of work done by or at the direction of Tenant.

ARTICLE 15 - Laws and Ordinances

(a)
Tenant shall comply with all laws, ordinances, codes, orders and regulations affecting the construction, use, occupancy, alteration, cleanliness, safety and operation of the Leased Premises, which are in force now or later.  Tenant shall comply with the regulations, requirements and  reasonable recommendations of any insurance underwriter, inspection bureau or similar agency.  Tenant shall notify Landlord if Tenant has received notice of, or has knowledge of any condition or occurrence that might result in liability to Landlord.  Tenant shall give Landlord, upon Landlord's request, information regarding the environmental condition of the Leased Premises so Landlord can determine if Landlord must comply with any rule, regulation, order, act, law or statute pertaining to the environmental condition of the Leased Premises or the Shopping Center, and for Landlord to accurately complete a form or otherwise provide information required under any rule, regulation, order, act, law or statute.  Tenant shall permit Landlord to comply with those recommendations and requirements.  In addition, Tenant agrees to comply, to the extent that the same may be applicable to the leased premises, with the standards and requirements of the Williams-Steiger Act (PL91-596), known as the "Occupational Safety and Health Act of 1970," notwithstanding the fact that Tenant may otherwise be exempted from the provisions of said Act, and the Americans with Disabilities Act of 1990.

(b)
Tenant shall not: (i) permit an immoral practice in the Leased Premises; (ii) use or allow the Leased Premises to be used or occupied in a manner that might invalidate or increase the rate of or make inoperative an insurance policy carried on the Leased Premises or on property, buildings or improvements in the Shopping Center; (iii) keep, use or permit in the Leased Premises inflammable fluids or explosives without the prior written permission of Landlord, or engage in hazardous activities; (iv) use the Leased Premises for a purpose which might create a nuisance or injure the reputation of the Leased Premises or the Shopping Center; (v) deface or injure the Leased Premises or any portion of the Shopping Center; (vi) overload the floors; (vii) commit or suffer waste; (viii) install electrical equipment that overloads lines; or (ix) conduct any sampling, testing, or drilling to locate any Hazardous Material without Landlord's prior written approval.  Tenant shall, upon demand, reimburse Landlord for extra premiums caused  solely by Tenant's use or occupancy of the Leased Premises, whether or not Landlord has consented to the use and occupancy.  A schedule issued by the organization making the insurance rates on the Leased Premises, showing the components of the rates, shall be conclusive evidence of the items and charges which make up the hazard and other insurance rates on the Leased Premises.   Landlord has no knowledge, as of the date hereof, that any of the uses listed under Reference Provision 1.03 hereof invalidate, increase, or make inoperative any policy of insurance on the Shopping Center described in this Lease. Tenant shall, at Tenant's expense, make from time to time whatever changes are necessary to comply with the requirements of the insurance inspectors, underwriters and governmental authorities in connection with electrical and fire prevention systems and equipment.

(c)
Tenant shall not have a claim against Landlord, and Landlord shall not be liable for damages, demands, expenses, fees, fines, penalties, suits, proceedings, claims, actions and causes of action arising out of or in any way connected with Tenant's use or occupancy of the Leased Premises, if the use or occupancy is prohibited or substantially impaired by any law, ordinance, regulation or by legal, governmental or other public authority.  Landlord has no knowledge as of the date hereof, that any of the uses listed under Reference Provision 1.03 hereof are prohibited or substantially impaired by any law, ordinance, or regulation of  a federal, state, county, or municipal government,  or by any act of a legal, governmental or other public authority.
(d)
Tenant shall not cause or permit any Hazardous Material (defined below) to be brought upon, transported through, stored, kept, used, discharged or disposed in or about the Leased Premises or the Shopping Center (collectively "Property") by Tenant, its agents, employees or contractors.  Tenant shall notify Landlord immediately of the presence of or disposal of Hazardous Material on or near the Leased Premises, and of any notice by a party alleging the presence of Hazardous Material on or near the Leased Premises.  However, Hazardous Materials brought upon, transported, used, kept or stored in or about the Property which is necessary for Tenant to operate its business for the use permitted under Reference Provision 1.03 of this Lease shall be brought upon, transported, used, kept and stored only in the quantities necessary for the usual and customary operation of Tenant's business and in a manner that complies with: (i) all laws, rules, regulations, ordinances, codes or any other governmental restriction or requirement of all federal, state and local governmental authorities having jurisdiction and regulating the Hazardous Material; (ii) permits (which Tenant shall obtain prior to bringing the Hazardous Material in, on or about the Property) issued for the Hazardous Material; and (iii) all producers' and manufacturers' instructions and recommendations, to the extent they are stricter than laws, rules, regulations, ordinances, codes or permits.  If Tenant, its agents, employees or contractors, in any way breaches the obligations in the preceding sentence; or if the presence of Hazardous Material on the Property caused or permitted by Tenant results in the release or threatened release of Hazardous Material on, from or under the Property; or if the presence on, from or under the Property of Hazardous Material otherwise arises out of the operation of Tenant's business then, without limitation of any other rights or remedies available to Landlord under this Lease or at law or in equity, Tenant shall indemnify, defend, protect and hold harmless Landlord (and Landlord's parents, subsidiaries, affiliates, employees, partners, agents, mortgagees or successors to Landlord's interest in the Leased Premises) (collectively "Indemnity") from any and all claims, sums paid in settlement of claims, judgments, damages, clean-up costs, penalties, fines, costs, liabilities, losses or expenses (including, without limitation, attorneys', consultants' and experts' fees and any fees by Landlord to enforce the Indemnity) which arise during or after the Term as a result of Tenant's breach of the obligations or the release or contamination of the Property, including, without limitation:  diminution in value of the Property; damages for the loss of, or the restriction on the use of, rentable or usable space or any amenity of the Property; damages arising from any adverse impact on the sale or lease of the Property; and damage and diminution in value to the Property or other properties, whether owned by Landlord or by 3rd parties.  This Indemnity includes, without limitation, costs incurred in connection with any investigation of site conditions or any clean-up, remedial, removal or restoration work required by any federal, state or local governmental agency or political subdivision because of Hazardous Material present in the soil or groundwater on, under or originating from the Property.  Without limiting the foregoing, if the presence of Hazardous Material on the Property caused or permitted by Tenant results in the contamination, release or threatened release of Hazardous Material on, from or under the Property or other properties, Tenant shall promptly take all actions at its sole cost and expense which are necessary to return the Property and other properties to the condition existing prior to the introduction of the Hazardous Material; provided that Landlord's written approval of the actions shall be obtained first (which approval shall not be unreasonably withheld) and so long as such actions do not have or would not potentially have any material, adverse long-term or short-term effect on Landlord or on the Property or other properties.  This Indemnity shall survive the Expiration Date or earlier termination of this Lease and shall survive any transfer of Landlord's interest in the Property.  "Hazardous Material" means any hazardous, radioactive or toxic substance, material or waste, including, but not limited to, those substances, materials and wastes (whether or not mixed, commingled or otherwise combined with other substances, materials or wastes) listed in the United States Department of Transportation Hazardous Materials Table (49 CFR 172.101) or by the Environmental Protection Agency as hazardous substances (40 CFR Part 302) and amendments thereto, or substances, materials and wastes which are or become regulated under any applicable local, state or federal law including, without limitation, any material, waste or substance which is (i) a petroleum product, crude oil or any faction thereof, (ii) asbestos, (iii) polychlorinated biphenyls, (iv) designated as a "hazardous substance" pursuant to Section 311 of the Clean Water Act, 33 U.S.C. Section 1251, et seq. (33 U.S.C. Section 1321) or listed pursuant to Section 307 of the Clean Water Act (33 U.S.C. Section 1317), (v) defined as a "hazardous waste" pursuant to Section 1004 of the Resource Conservation and Recovery Act, 42 U.S.C. Section 6901, et seq. (42 U.S.C. Section 6903) or (vi) defined as a "hazardous substance" pursuant to Section 101 of the Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. Section 9601, et seq. (42 U.S.C. Section 9601).

If any Hazardous Materials are discovered within the Leased Premises by Tenant, Tenant shall immediately provide written notice to landlord of the existence of the Hazardous materials. The notice shall be signed by Tenant and an individual experienced in the identification of Hazardous Materials.  Landlord shall then remove, encapsulate or otherwise abate the Hazardous Materials at Landlord’s sole expense, unless the Hazardous Materials were brought into the Leased Premises by Tenant, its agents or contractors.  In that case, Landlord shall  remove, encapsulate or otherwise abate the Hazardous Materials at Tenant’s sole expense.  Tenant shall cooperate with Landlord’s efforts to remove the Hazardous Materials, including the ceasing of Tenant’s activities in the Leased Premises.  In no event shall Landlord be responsible for Hazardous Materials brought into the Leased Premises by Tenant, its agents or contractors.  The existence of Hazardous Materials in the Leased Premises shall not be considered a defect in Landlord’s Work.  
ARTICLE 16 - Environmental Services

(a)
Tenant shall pay for all utilities used in the Leased Premises during the Term.  Tenant shall, if required by Landlord or applicable code, provide and pay for its own meters for heat, air conditioning, water, gas, electricity and all other utilities, and shall pay all water and sewage charges (and all other charges for utilities used in the Leased Premises), rentals and taxes imposed by governmental authority or otherwise.  Landlord may at its election provide Tenant with or designate a third party provider to provide Tenant with any or all of the utilities used in the Leased Premises.  If Landlord or its designee provides Tenant with the utilities used in the Leased Premises, Tenant shall purchase such utilities from Landlord or its designee and may not purchase such utilities from any other source.  If Landlord shall elect to supply any utility used or consumed in the Leased Premises, Tenant shall pay for same at charges not in excess of the charges for the utility in question charged by the public utility corporation or governmental agency supplying such utilities at comparable quality and quantity service levels and with comparable quality equipment to other single user commercial customers similar to Tenant in the local area.   Landlord agrees, however, that the charge to Tenant for utilities furnished by Landlord shall not exceed that which Tenant would be required to pay for if Tenant purchased such utilities, with a comparable level and quality of service and equipment, directly from the local public utility company.

(b)
Heating, ventilation and air conditioning for the Leased Premises will be in accordance with the exhibits.

(c)
Tenant shall be responsible for completing the installation of the heating, ventilation and air conditioning system within the Leased Premises, as provided for in the exhibits .  Tenant, at Tenant's expense, shall maintain the heating, ventilation and air conditioning equipment which exclusively serve or are within the Leased Premises.  Tenant shall use best efforts to conserve energy in the operation of its heating, ventilation and air conditioning.  Tenant shall upon request by Landlord supply Landlord with evidence satisfactory to Landlord that Tenant is fulfilling Tenant's obligations under ARTICLE 16 of the Lease to maintain the heating, ventilation and air conditioning equipment within the Leased Premises.

(d)
Landlord has, at its cost and expense, preinstalled a potable water distribution system and a sewer system which will provide water and sewer service to the Leased Premises in accordance with the exhibits.  Tenant, at Tenant's expense, shall be responsible for completing the installation of the water and sewer systems within the Leased Premises in accordance with the exhibits.

(e)
If Tenant shall require natural gas for the normal operation of Tenant's business, such utility service shall be available in accordance with the exhibits.  All natural gas service shall be arranged by the Tenant and all such work shall be done in accordance with the exhibits.

(f)
In addition to the Minimum Annual Rental, Tenant shall pay, as additional rental, in advance on the first day of the month during the Term (prorated for any fractional month), without deduction set-off of any kind, an environmental charge to Landlord for any services furnished by Landlord to the Leased Premises under this Article16 (the "Environmental Charge"). In the event of any dispute, Tenant shall pay the bill for all such utility furnished to the Leased Premises in accordance with Landlord's billing, and such payment shall not prejudice Tenant's position. The Environmental Charge shall be reasonably  adjusted from time to time by Landlord's engineer, shall be initially based on a typical store layout that is comparable to Tenant's utility usage and shall be subject to adjustment by Landlord from time to time. If Tenant fails to make any applicable payment of the Environmental Charge to Landlord within ten (10) days from the date such payment is due, or upon failure of Tenant to pay any other sums of rental or other charges due under the provisions of this Lease in full, Landlord may, without limitation, cut off and discontinue any such utilities furnished by Landlord to the Leased Premises, without any liability to Landlord.

(g)
If Landlord or Landlord's third party designee is furnishing utilities to Tenant during the Term, Landlord or such designee may cease furnishing any of such utilities without responsibility to Tenant except to connect or cause to be connected to the service facilities another available source of supply.  Notwithstanding anything contained in this Lease to the contrary, Landlord or such designee shall not be responsible or liable for damages or injuries sustained by Tenant or those claiming by, through or under Tenant, because of the interruption, discontinuance, quality or quantity of any utility used in or for the Leased Premises, (whether or not supplied by Landlord or such designee, and regardless of the reason or cause of the interruption or discontinuance).  Tenant shall not be relieved from the performance of its obligations if an interruption or discontinuance occurs.  Landlord may take any energy management measures it deems necessary for energy conservation including, but not limited to, control of all Tenant's energy consumption.

(h)
Landlord shall keep in good order and repair and shall maintain the telephone raceway and interface wiring system and shall make any necessary repairs to or replacements of such telephone raceway and/or interface wiring system (except that Landlord's obligation shall not include repair or replacement of service extensions, wiring or other telephone systems exclusively servicing the Leased Premises and that Tenant shall reimburse Landlord for any and all repairs thereto necessitated by any acts, omissions to act or negligence of Tenant or Tenant's agents, employees and contractors).  In consideration thereof, Tenant shall pay to Landlord for each month during the Term a telephone raceway and/or interface wiring system charge equal to the product obtained by multiplying $15.00 times the number of pair connections requested by Tenant to such interface wiring system.
(i)
Tenant agrees that garbage and refuse shall be kept in an adequate container so as not to be visible to the public, within the Leased Premises, for collection at reasonable times specified by Landlord and at Tenant's cost.  In lieu and instead of the foregoing provisions of this subsection (i), Landlord, or a contractor selected by the Landlord, at its option, may purchase or lease a garbage compactor for the use of tenants and occupants of the Shopping Center.  If Landlord, or a contractor selected by the Landlord, purchases or leases said garbage compactor for the use of tenants in the Shopping Center, then Tenant agrees to use the same for the disposal of its garbage and refuse to the exclusion of all other garbage collection companies.  Tenants shall pay monthly, in advance, the charges therefor, based upon Landlord's, or a contractor selected by Landlord, reasonable estimate of the amount of the refuse and garbage generated and the frequency of use by Tenant.  Tenant shall cause its garbage and refuse to be taken to such garbage compactor within the Shopping Center; and it is understood and agreed that Tenant's monthly charge as aforementioned will not include pick-up service. The aforementioned monthly charge as estimated by Landlord, or a contractor selected by Landlord, shall be adjusted from time to time based upon the garbage generated by Tenant and/or changes in rates for refuse collection.  Tenant shall store soiled or dirty linen in approved fire rating organization metal containers with self-closing fusible link covers.  In addition to the foregoing, Landlord may cause the removal of all debris, rubbish, material and equipment during the construction of Tenant's store and/or during the time preceding the initial opening date of the Shopping Center, and charge the cost thereof to Tenant as provided in the exhibits.  Tenant shall pay Landlord such charge within 10 days of billing.

(j)
During the Term, Landlord shall keep in good order and repair and shall maintain the sprinkler system in the Leased Premises, including checking, testing and servicing thereof, and shall make any necessary repairs to or replacements of such sprinkler system except that Tenant, shall be financially responsible for all repairs and replacements thereto necessitated by any acts, omissions to act or negligence of Tenant or Tenant's agents, employees and contractors.  In consideration thereof, Tenant shall pay to Landlord, for each Lease Year or partial Lease Year during the Term, the Sprinkler Charge amount specified in the Reference Provisions,  payable in equal monthly installments on the same day rental is due under ARTICLE 4, and any additional charge billed by Landlord for repairs or replacements made necessary by reason of the acts, omissions to act or negligence of Tenant or Tenant's agents, employees or contractors.  All modifications to such sprinkler system that Tenant may desire shall be performed as provided in the exhibits.   Should the utility company furnishing water to the Shopping Center levy, assess or impose upon Landlord a sprinkler system backup charge, then Tenant shall pay to Landlord its proportionate share thereof, which shall be in an amount equal to the product obtained by multiplying said charge by a fraction, the numerator of which shall be the gross leasable area of the Leased Premises and the denominator of which shall be the gross leasable area in the Shopping Center served by such sprinkler system determined as of the date such charge is billed to Tenant; and shall be paid by Tenant within 10 days after billing by Landlord.

Notwithstanding anything to the contrary in this Article 16, if said utility services are interrupted due to an act or omission of Landlord, then Tenant shall not be liable for any charge for said services during the period that they are interrupted.  If such interruption continues for a period in excess of 72 consecutive hours, Tenant shall not be liable for the payment of Minimum Annual Rental during the period that such services are interrupted subsequent to such 72 hour period.
ARTICLE 17 - Joint Use Areas

(a)
The "Joint Use Areas" shall consist of all parking areas, parking facilities, approaches, streets, sidewalks, malls, driveways, loading platforms, canopies, elevators, escalators, ramps, storm drainage facilities, exits, entrances, sprinkler mains, landscaped areas, comfort stations, light facilities, computer facilities, cable facilities, telecommunications facilities, washrooms, lounges and shelters, utility lines, roofs, roadways and other facilities available for joint use or benefit designated by Landlord, as they may from time to time exist and be available to the tenants in the Shopping Center, their employees, officers, agents, customers, licensees and invitees.   Landlord agrees to operate and maintain the Shopping Center in a manner consistent with other enclosed regional malls.

(b)
Landlord shall, subject to events beyond its reasonable control, maintain or cause to be maintained the Joint Use Areas in good order and repair.  The Joint Use Areas and other facilities in and about the Shopping Center shall at all times be subject to the control and management of Landlord and other parties that Landlord may designate.  Landlord shall have the right at any time to redesignate, modify, alter, close, restrict, expand, reduce and change the Joint Use Areas.  Landlord shall also have the right to permit entertainment events, the placement of kiosks, carts, advertising and other displays in the Joint Use Areas, and to convert the Joint Use Areas into retail areas.  The activities and uses may be temporary or permanent.  Landlord shall not materially and adversely affect the size, location, visibility or access of the Leased Premises. Any increase, reduction or change in the Joint Use Areas, whether in size, layout, height or location, made by Landlord shall not unreasonably or materially limit or restrict the view of Tenant’s sign or the ingress or egress from the Leased Premises, the enclosed mall and the parking areas adjoining the same.  
(c)
"Joint Use Area Costs" means the total of all expenditures relating to operating, managing, equipping, policing, protecting, lighting, repairing, cleaning, replacing and maintaining the Joint Use Areas in the same or improved condition as when originally installed, including any rental and lease payments paid for machinery and equipment used in the maintenance of the Joint Use Areas and the personnel costs to implement those services.  (However, if the machinery and equipment is purchased, depreciation as well as interest at the Interest Rate, shall be a Joint Use Area Cost).  The costs and expenses shall include but not be limited to: inspection of equipment; license, permit and inspection fees; rental of space outside the Shopping Center, if needed, for the storage or maintenance of equipment, supplies and other items; rental of motor vehicles for use in the Shopping Center; fees and expenses for consultants retained by Landlord for the purposes of energy conservation, insurance and the allocation of various costs and expenses among tenants of the Shopping Center; the costs of compliance with statutes, laws, codes, rules and regulations, even if applicable after the Commencement Date; assessments and charges for maintaining parking spaces for employees, customers and other parties; parking deck costs; mass transit taxes, fees and charges; business and rent taxes, fees and charges; music; maintenance of the roof; removal of snow, ice, rubbish, dirt and debris; garbage collection service; planting, replanting and replacing flowers and landscaping; costs and expenses of utilities including, but not limited to, maintaining lighting facilities and storm drainage and detention systems (whether on or off the Shopping Center); sewage treatment plant; domestic water wells, pumps, and similar facilities and equipment; heating and cooling the enclosed portion of the Shopping Center; all costs, expenses and charges incurred by Landlord in connection with any change of any company providing utility service (including, without limitation, maintenance, repair, installation and service costs associated with any change); reserves for future maintenance and repair work (if established); certified audit cost; pest extermination; the alarm service charge if a supervised fire sprinkler alarm system is installed; premiums for liability, property, damage, fire and rental interruption insurance (if carried by Landlord); the cost of the Shopping Center manager and the personnel reasonably required (including applicable benefits, payroll taxes, workman's compensation insurance and disability insurance) to implement all of the foregoing, including the policing of the Joint Use Areas and the directing of traffic and parking of automobiles on the parking area; and of the personnel costs attributed to the Joint Use Areas; insurance aggregate allocations and losses borne by Landlord as a result of deductibles or self-insured retention limits carried by Landlord under an insurance policy or self insurance by Landlord; costs of adjusting an insured casualty; wages; unemployment, social security and personal property taxes; all expenditures made for the use or benefit of the Joint Use Areas.  Tenant's payment of Joint Use Area Costs for the first calendar year shall be the amount specified in Reference Provision 1.22.  Tenant's payment shall increase during the second and each subsequent calendar year to an amount equal to the product obtained by multiplying Tenant's payment for the previous calendar year by 105%.  As Tenant's payments due hereunder are predetermined and not subject to adjustment except as expressly provided herein, Tenant shall have no express or implied right to examine, inspect or audit Landlord's records pertaining to Joint Use Area Costs.

ARTICLE 18 - Damage to Premises

If the Leased Premises are damaged, destroyed or rendered partially untenantable by fire or other insured casualty, Landlord shall promptly repair and restore the Leased Premises in accordance with Landlord's Work and Tenant shall repair and restore the Leased Premises in accordance with Tenant’s Work within 90 days.  From the date of the fire or casualty until the Leased Premises are repaired and restored, Minimum Annual Rental and additional rental, except for Tenant's share of taxes due under ARTICLE 7 and any additional rental due under ARTICLE 17, shall abate in the proportion that the part of the Leased Premises destroyed or rendered untenantable bears to the total Leased Premises for the period of time from the date of such casualty until the earlier of the date Tenant reopens the Leased Premises for business or the date 30 days after the Leased Premises are fully repaired and restored.  Landlord shall not be required to repair or restore the Leased Premises or any part of the Shopping Center as the result of an uninsured casualty.  If 50% or more of either the Leased Premises or the Shopping Center is destroyed or rendered untenantable by fire or other casualty during the last 3 years of the Term (based upon the replacement cost compared with the market value of the improvements immediately prior to the fire or other casualty as shown by the certificate of Landlord's architect), either party shall have the right to terminate this Lease.  The termination shall be effective on the date of casualty by Landlord or Tenant giving the other, within 90 days after the casualty, written notice of termination.  Landlord agrees that it will not terminate Tenant’s lease unless it also terminates the leases of all other similarly situated in-line retail tenants. If the notice is given within the 90 day period, this Lease shall terminate and Minimum Annual Rental and additional rental shall abate from the date of the casualty.  Landlord shall promptly repay Tenant any rental paid in advance which had not been earned at the date of the casualty.  If the notice is not given and Landlord is required or elects to repair or rebuild the Leased Premises, Tenant shall repair and replace its merchandise, signs, goods, trade fixtures, furnishings, equipment, furniture and other personal property to a condition at least equal to its condition prior to its damage or destruction and, if Tenant has closed, Tenant shall promptly reopen for business.  Landlord shall not be required to expend more for repair or restoration of the Leased Premises or the Shopping Center than the amount of insurance proceeds paid Landlord (or, if Landlord is self-insured, the amount of insurance proceeds which would have been paid Landlord if Landlord was not self-insured).  Except as expressly provided to the contrary, this Lease shall not terminate nor shall there be an abatement of Minimum Annual Rental or additional rental as the result of a fire or other casualty.

By virtue of the fact that Landlord is responsible for insuring Tenant’s Work pursuant to 19(a) below, Landlord agrees to make the insurance proceeds with respect thereto available to Tenant to allow Tenant to fulfill its obligation to repair and restore the Leased Premises in accordance with Tenant’s Work.  In the event that the repair and restoration of the Leased Premises required of Landlord hereunder is not completed within 365 days of the occurrence of such fire or casualty, Tenant shall have the right to terminate this Lease by written notice to Landlord given within 30 days of the expiration of such 365 day period.

ARTICLE 19 - Insurance

(a)
Landlord agrees to carry, or cause to be carried, the following insurance coverages and types:

(i)
Workers' Compensation Insurance in statutory amounts;

(ii)
Employer's Liability Insurance in the amount of $1,000,000 per person for each accident, or disease;

(iii)
Commercial General Liability Insurance on the Joint Use Areas providing coverage of not less than $2,000.00  $1,000,000 per occurrence, with a $2,000,000 aggregate.

(iv)
Commercial Property Insurance including special form perils endorsement insuring Landlord's property in the Shopping Center for the full replacement value.  This insurance will exclude Tenant's Work and Tenant's merchandise, signs, goods, trade fixtures, furnishings, equipment, furniture and other personal property).

(v)
Landlord will have the right to carry or cause to be carried additional types of insurance in whatever limits Landlord chooses, including coverage under blanket insurance policies which may be allocated by Landlord among the properties owned or managed by Landlord which in Landlord's opinion Landlord deems appropriate.

To the extent such insurance is relative to the Joint Use Areas, Tenant's reimbursement for the cost thereof is included as part of the Joint Use Area Costs pursuant to Article 17(c).

(b)
Tenant agrees to carry the following insurance coverages and types:

(i)
Workers' Compensation Insurance in statutory amounts;

(ii)
Employer's Liability Insurance in the amount of $1,000,000 per person for each accident, or disease;

(iii)
Commercial General Liability Insurance including products and completed operations coverages of not less than $1,000,000 per occurrence, with a $2,000,000 per location aggregate (for Shopping Centers in the states of  New York, Texas and California these limits shall be $3,000,000 per occurrence with a  $5,000,000 per location aggregate).  The fire legal liability limit shall be not less than $1,000,000.  This policy shall contain a Contractual Liability Endorsement. This policy shall also include an Additional Insured Endorsement containing the names of the Additional Insureds identified below.  The policy must have a Waiver of Subrogation endorsement in favor of all Additional Insureds. Any deductible/self-insured retention in excess of $5,000 per occurrence requires Landlord's written consent.

(iv)
Commercial Property Insurance including special form perils endorsement insuring Tenant's property, including plate glass, in the Shopping Center for the full replacement value, without deduction for depreciation.  This policy shall have an Agreed Value Endorsement.  This insurance must include all of Tenant's Work, improvements and betterments, Tenant's inventory, merchandise, signs, goods, trade fixtures, furnishings, equipment, furniture, wall coverings, floor coverings, and other personal property). Tenant shall insure for loss from flood, including coverage for water damage from all causes including but not limited to sprinkler damage, sewer discharge or backup, water line breakage, and overflow from other Tenant's spaces or from the Joint Use Areas. Where available, Tenant shall insure for earthquake.  Landlord shall be named as a loss payee with respect to the coverage for Tenant's betterments and improvements. The policy must have a Waiver of Subrogation endorsement in favor of all Additional Insureds.  The deductible/self-insured retention shall not exceed $5,000 per occurrence without Landlord's written consent.

(v)
Loss of Business Income Insurance, including Extra Expense and Contingent Business income coverage.  The insurance limits for this insurance shall be based upon a minimum of 12 months business income with a 60-day extended period of indemnity endorsement.    

(vi)
Boiler and Machinery insurance, including mechanical breakdown, covering rooftop HVAC units and any separate heating units or boilers which serve only the Leased Premises.  Such coverage shall be for the full replacement value of the units without deduction for depreciation.

(vii)
If in Landlord's reasonable judgment there is a need for additional or different types of insurance, Tenant shall obtain upon Landlord's request the insurance at Tenant's sole expense.

(viii)
Automobile liability coverage, including owned, non-owned and hired automobiles, with limits of not less than $1,000,000 combined single limit for bodily injury and property damage.

(c)
All policies of insurance (including policies of Tenant's contractors and subcontractors) shall contain a Waiver of Subrogation Endorsement in favor of all Additional Insureds.  If Tenant is permitted to self-insure for any of the insurance coverages required to be provided, Tenant hereby waives against Landlord, its parents, partners, joint venturers, subsidiaries and affiliates, against the property manager, and against the Additional Insureds if not listed below, all claims, including any and all rights of subrogation which may exist, for all losses and damages no matter how caused, which were or could have been insured for under any policy of insurance required to be obtained by Tenant.  This waiver of liability and waiver of subrogation expressly includes any cause of loss due to the sole or concurrent negligence of any Additional Insured.  If Tenant shall, for any reason, fail to obtain from its insurance carrier(s) the required Waiver of Subrogation Endorsement, the Tenant shall fully and completely defend and indemnify the Landlord and all Additional Insureds from any claims and demands, including lawsuits, brought against Landlord and/or the Additional Insureds by any insurance company which insured Tenant for a paid loss and which seeks to recover amounts paid under Tenant's policy.

(d)
Tenant shall provide a Certificate of Insurance to Landlord evidencing all of the required coverages and Endorsements prior to taking possession of the Premises. The Certificate of Insurance must remain current (or be replaced with a current Certificate) at all times during the period of Tenant's tenancy. All policies of insurance must be written by insurance carriers licensed to do business in the state in which the Shopping Center is located and have an A.M. Best's rating of not less than A:VII.   All insurance coverage required of Tenant hereunder may be carried under a blanket policy. All Tenant's liability policies shall be endorsed to be primary and non-contributory to policies of the Landlord and the Additional Insureds, and shall contain either a cross-liability endorsement or separation of insureds provision which permits the limits of liability under Tenant's policies to apply separately to each Additional Insured.  Each policy shall contain a provision that the insurance company shall give all Additional Insureds 30 days written notice in advance of any cancellation, lapse, reduction in amount of coverage or any other adverse change to the policy or insurer.  

(e)
The Additional Insureds who shall be named on Tenant's policies shall include the Landlord, (and if Landlord elects, its parent, subsidiaries, and affiliates), any owner or occupant in or adjoining the Shopping Center (including anchor tenants), any joint venturer or partner of Landlord, and any mortgagee or beneficiary of any part of the Shopping Center.  

ARTICLE 20 - Indemnification

Excluding the negligence or willful misconduct of the indemnitee, Tenant shall indemnify, defend and save harmless Landlord, its parents, partners, subsidiaries, affiliates and any anchor, owner or operator which is or may be in the Shopping Center, their agents, officers and employees from and against liability, claims, demands, expenses, fees, fines, penalties, suits, proceedings, actions, and causes of action arising out of or connected with Tenant's use, occupancy, management or control of the Leased Premises or Tenant's operations or activities in the Shopping Center (whether or not occurring or resulting in damage or injury within the Leased Premises or the Joint Use Areas). This obligation to indemnify shall include reasonable legal and investigation costs and all other reasonable costs, expense and liabilities from the 1st notice that any claim or demand is or may be made.  Tenant's obligation shall become effective beginning on the date Tenant is delivered the Leased Premises.  Tenant's indemnification obligation shall survive the expiration of the Term or the earlier termination of this Lease.

Excluding negligence or willful misconduct on the part of indemnitee, Landlord shall and will indemnify, defend and save harmless Tenant, its agents, officers and employees, from and against any and all liability, claims, demands, expenses, fees, fines, penalties, suits, proceedings, actions, and causes of action of any and every kind and nature arising or growing out of or in any way connected with Landlord’s management or control of the Joint Use Areas of the Shopping Center or its operations or activities therein except any matter arising out of or in connection with ARTICLE 15(d). This obligation to indemnify shall include reasonable legal and investigation costs and all other reasonable costs, expenses and liabilities from the first notice that any claim or demand is to be made or may be made.  Landlord’s obligation to observe and perform any of the provisions of this ARTICLE 20 shall survive the expiration of the term hereof or the earlier termination of this Lease.
ARTICLE 21 - Assignment, Subletting and Ownership

(a)
Tenant acknowledges that its agreement to operate in the Leased Premises for the use permitted in the Reference Provisions for the Term was a primary inducement and precondition to Landlord's agreement to lease the Leased Premises to Tenant.  Additionally, the parties agree that the successful commercial profitability of the Shopping Center is based on the appropriate mix of retail and nonretail activity and that Landlord has leased the Leased Premises to Tenant because, in Landlord's opinion, Tenant's presence and commercial activity during the Term will significantly contribute to the profitability, viability and success of the Shopping Center.  Accordingly, Tenant shall not transfer, assign, sublet, enter into license or concession agreements, change ownership or hypothecate this Lease or Tenant's interest in and to the Leased Premises in whole or in part, or otherwise permit occupancy of all or any part of the Leased Premises by anyone with, through or under it.  Any of these acts shall be considered a "transfer" for the purposes of ARTICLE 21.  Any attempt at a transfer shall be null and void and confer no rights upon a 3rd person.  These prohibitions shall be construed to refer to events occurring by operation of law, legal process, receivership, bankruptcy or otherwise.  Notwithstanding any permitted transfer, the Leased Premises shall be used and operated as a single store.

Notwithstanding the foregoing, and without conferring any rights upon Tenant, Tenant shall submit the request for a transfer, in writing, with sufficient time and information for Landlord to make an informed decision regarding the qualifications of the proposed transferee.  In any event, Landlord may upon receipt of a request to transfer, instead of consenting to or denying the proposed transfer, terminate Tenant's obligations under the Lease and regain possession of the Leased Premises.  Tenant may, within 15 days of receipt of the notice of termination, withdraw its request for the transfer by written notice to Landlord, and continue in possession under the terms of the Lease.  Landlord's right to terminate the Lease because of that request shall in that event be inoperable.  If Landlord exercises its termination right, Tenant shall surrender possession of the Leased Premises on the termination date specified in Landlord's notice, which shall not be less than 30 nor more than 60 days of receipt of the notice of termination in accordance with the provisions of this Lease.

Tenant shall have the right, without first obtaining Landlord’s consent, to assign or sublet this Lease to a (i) a bona fide merged, consolidated, or parent corporation, or to a bona fide wholly-owned subsidiary or to an affiliate of Tenant, (ii) to a purchaser of all or substantially all of Tenant’s assets or stock or a successor corporation, provided that Tenant shall give to Landlord due written notice; (iii) any bona fide licensee or franchisee of Tenant; or (iv) any purchaser of five or more stores of Tenant in the state of Texas; and in the case of (i) and (iii) above, Tenant shall remain liable under this Lease; in the case of (ii) and (iv) above, such assignee shall have a net worth equal to or greater than $7,000,000.00 (in 20042002 dollars), and shall assume all of the liabilities and obligations of Tenant under this Lease.  It is further understood that an assignment permitted under this paragraph shall not be used to circumvent the remainder of the provisions of this ARTICLE 21.

(b)
Landlord's consent to a transfer shall not constitute a waiver of Landlord's right not to consent to a subsequent transfer.  The receipt of rental or additional rental from any party other than Tenant shall not be deemed to be a consent to a transfer, nor shall that receipt relieve Tenant of its obligation to pay rental or additional rental for the Term.  Tenant shall not have a claim and waives the right to any claim against Landlord for damages because of the refusal, withholding or delaying by Landlord of consent.  Tenant's only remedies shall be an action for specific performance or an injunction to enforce a consent requirement.

(c)
Each transfer to which Landlord has consented shall be in writing, in a form satisfactory to Landlord and executed by the transferor and transferee.  The transferee shall agree, in writing, to assume, be bound by and perform the covenants and conditions of this Lease.  Tenant shall deliver to Landlord a statement within 30 days after the end of each calendar year, and within 30 days after the expiration or earlier termination of the Term, specifying each transfer in effect during the period covered by the statement, as well as: (a) the date of the transfer document's execution and delivery; (b) the square footage of the rentable area demised and the term; and (c) a computation in reasonable detail showing the amounts, if any, paid and payable by Tenant to Landlord for the transfer pursuant to this subsection.  Tenant shall not be released from liability or relieved of its obligations, unless Landlord expressly agrees otherwise in writing.  If the Minimum Annual Rental, Percentage Rental, additional rental or other payment to be paid to Tenant from a transfer exceeds the rental and additional rental Tenant is required to pay Landlord under this Lease, then Tenant shall pay to Landlord the entire amount of the excess, without prior demand, which shall be deemed additional rental.

(d)
If Tenant (or a guarantor of the Lease) is a nonpublic corporation and the control of the corporation changes, Tenant shall notify Landlord.  If the control changes (whether or not Tenant has notified Landlord), Landlord may declare the change to be a default, effective 60 days from the date of the notice from Tenant, or the date on which Landlord first has knowledge of the change, whichever occurs first.  The provisions of the preceding sentence shall not be applicable if control of the corporation changes as the result of a public offering which occurs on a major security  or nationally recognized exchange including over the counter markets, as a result of an exchange of stock between existing family members or existing stockholders, or as a result of testamentary transfers.  If Tenant (or a guarantor of the Lease) is a partnership or entity other than a corporation (including, but not limited to, a sole proprietorship) and if the control changes (if Tenant is a partnership, a change shall include, but not be limited to, the withdrawal of a partner or partners from the partnership or the dissolution of the partnership), Tenant shall notify Landlord.  If the control changes (whether or not Tenant has notified Landlord), Landlord may declare the change a default, effective 60 days from the date of the notice from Tenant, or the date on which Landlord first has knowledge of the change, whichever occurs first.  The receipt by Landlord of rental from a party other than Tenant shall not be deemed notice of change in control or ownership of Tenant.

(e)
Tenant agrees to pay Landlord $750.00  $400 plus one month's installment of Minimum Annual Rental to reimburse Landlord for attorneys' fees and administrative expense for the review, processing or preparation of any document in connection with a transfer, whether or not Landlord's consent to the transfer is required or obtained.

(f)
If Landlord is not permitted to terminate this Lease because of the provisions of Title 11 of the United States Code relating to Bankruptcy, as amended ("Bankruptcy Code"), Tenant agrees, as a debtor in possession or any trustee for Tenant, within 15 days after Landlord's request to the Bankruptcy Court, to assume or reject this Lease.  Tenant, on behalf of itself and any trustee, agrees not to seek or request an extension or adjournment of the application to assume or reject this Lease.  In no event after the assumption of this Lease shall an existing default remain uncured for a period more than the earlier of 10 days or the time period specified in this Lease.  If a filing of a petition under the Bankruptcy Code occurs, Landlord shall not have an obligation to provide Tenant with services or utilities unless Tenant has paid and is current in all payments of rental and additional rental.

(g)
If Tenant receives Landlord's consent to a transfer under ARTICLE 21(a), and if Landlord does not terminate the Lease under ARTICLE 21(d), the Minimum Annual Rental payable to Landlord shall not be less than the highest annual Minimum Annual Rental payable by Tenant hereunder during any previous year since the date on which rental commenced combined with an averaged annual Percentage Rental computed by adding the Percentage Rental payable by Tenant during each previous Lease Year since the date on which Percentage Rental commenced and dividing such sum by the number of Lease Years since the date on which Percentage Rental commenced combined Minimum Annual Rental and Percentage Rental payable by Tenant during any previous year.

The foregoing paragraph 21(g) shall not be applicable to transfers permitted herein which do not require Landlord’s consent. The word “transfer” shall mean assignments, subletting, licenses, concession agreements or hypothecations of the Lease on the premises.
All of the other obligations, covenants and conditions shall remain unamended.

ARTICLE 22 - Access to Premises

Tenant agrees that Landlord, its agents, employees, servants or any person authorized by Landlord, may enter the Leased Premises to: (a) inspect its condition upon reasonable notice, except in cases of emergency; (b) make repairs, additions or improvements to any part of the Shopping Center, including the Leased Premises; (c) exhibit the Leased Premises to prospective purchasers of the Shopping Center;  and (d) place notices during the last 60 days of the Term in the Leased Premises at such places as may be determined by Landlord; (e) perform construction on or near the Leased Premises. ; and (f) post notices of non-responsibility.  Such entry shall not constitute an actual or constructive eviction of Tenant from the Leased Premises.

Except in the case of emergency, Landlord agrees to provide Tenant with at least 24 hours advance written notice  of contractors or other workers who will be performing work in the Leased Premises.  Notwithstanding anything to the contrary contained in this Lease, all work to be performed by Landlord in, on, or about the Leased Premises, shall be performed in a commercially reasonable manner and in such a way as to minimize any interference to Tenant’s business operations.

If by reason of any work performed by Landlord in or about the Leased Premises, Tenant is compelled to cease operating its retail business in the entire Leased Premises, then the Minimum Annual Rent, additional rent and charges, except taxes, reserved hereunder shall be fully abated commencing one (1) full day after Tenant ceases operating its retail business until (i) such time as Landlord shall have completed such work, or (ii) Tenant or Tenant’s employees or store customers have reasonable access to the Leased Premises, whichever date is earlier.  In the event such work performed by Landlord in or about the Leased Premises compels the Tenant to cease operating its retail business in the entire Leased Premises for more than 180 continuous days, then either Landlord or Tenant may cancel this Lease by delivering written notice to the other party within 30 days following the 180th day after the date Tenant ceases operating its retail business.  If the option to terminate is exercised, the Lease shall be terminated on the last day of the first full month following delivery of the notice. It is understood and agreed that if Tenant is compelled to cease operating its business in the entire Leased Premises as a result of any work performed by Landlord in or about the Leased Premises, such failure to operate shall not be deemed a violation of this Lease.
ARTICLE 23 - Default by Tenant

(a)
The following shall be a default by Tenant:

(i)
The failure to pay when due an installment of rental, or any other payment required to be made in whole or in part, if the failure shall continue for more than 15  10 days after written notice that same is past due, provided that any such notice given by Landlord shall be in lieu of, and not in addition to, any notice required by state law; and/or

(ii)
The abandonment or vacation of the Leased Premises or any part of it; and/or

(iii)
The failure to observe or perform any other provision of this Lease, if the failure continues for 30  10 days after written notice to Tenant; if the default cannot reasonably be cured within 30  10 days, Tenant shall not be in default if Tenant begins to cure the default within 30  10 days and diligently cures the default; and/or

(iv)
The making by Tenant of a general assignment for the benefit of creditors; the filing by or against Tenant of a petition to have Tenant adjudged a bankrupt, or of a petition for reorganization or arrangement under any law relating to bankruptcy (unless a petition filed against Tenant is dismissed within 60 days); the appointment of a trustee or receiver to take possession of substantially all of Tenant's assets located at the Leased Premises or of Tenant's interest in this Lease if possession is not restored to Tenant within 30 days; or the attachment, execution or other judicial seizure of substantially all of Tenant's assets located at the Leased Premises, or of Tenant's interest in this Lease, if the seizure is not discharged within 30 days; and/or

(v)
The failure more than 3 times  twice within a 12 month period to make any payment of Minimum Annual Rental rental, provided Landlord has given Tenant the required written notices in each case.  The  4th 3rd failure shall be a non-curable default.

(b)
In addition to any other remedies available to Landlord at law or in equity for default, Landlord shall have the immediate option to terminate this Lease and the rights of Tenant by written notice to Tenant.    Landlord agrees that in such case it shall have a duty to mitigate its damages in the event of a default by Tenant. If Landlord elects to terminate, Landlord shall have the right to recover from Tenant as damages:

(i)
The worth at the time of the award of any unpaid rental which has been earned at the time of termination; and

(ii)
The worth at the time of the award of the amount by which the unpaid rental which would have been earned after termination until the time of award exceeds the amount of rental loss Tenant proves could have been reasonably avoided; and

(iii)
The worth at the time of award of the amount by which the unpaid rental for the balance of the Term after the time of award exceeds the amount of rental loss Tenant proves could be reasonably avoided; and

(iv)
Any other amount necessary to compensate Landlord for the detriment proximately caused by Tenant's failure to perform its obligations (including the costs and expenses of recovering the Leased Premises and reasonable attorneys' fees) or which would be likely to result from Tenant's failure; and

(v)
At Landlord's election, other amounts permitted by applicable law.

(c)
The word "rental" shall mean the Minimum Annual Rental and all other sums required to be paid by Tenant under this Lease.  The word "award" means a judgment issued or rendered in favor of Landlord in a proceeding or action to recover damages from Tenant.  The phrase "at the time of the award" means the date of entry of such a judgment.  All sums, other than Minimum Annual Rental, shall be computed based on the average monthly amount accruing during the 24 month period preceding the default.  However, if it becomes necessary to compute the rental before the 24 month period has occurred, the rental shall be computed on the basis of the average monthly amount accruing during that shorter period.  As used in paragraphs (i) and (ii) above, the "worth at the time of the award" is computed by allowing interest at the Interest Rate.  As used in paragraph (iii) above, the "worth at the time of the award" is computed by discounting that amount at the discount rate of the Federal Reserve Bank of Chicago, at the time of award, plus 1%.  In order to determine the amounts payable under ARTICLE 23, Percentage Rental shall be included as additional rental and determined based on the average annual Net Sales for the 36 months (or, if Tenant has been operating in the Leased Premises less than 36 months, on the average Net Sales for the 12 month period) preceding the termination of Tenant's right to possession of the Leased Premises.

(d) Landlord shall also have the right if Tenant defaults under this Lease to terminate Tenant's right to possession of the Leased Premises (without terminating this Lease) and reenter the Leased Premises and remove all persons and property from the Leased Premises.  The property may be stored at Tenant's cost.  Landlord shall not be liable to Tenant for loss or damage resulting from an entry by Landlord except in the case of the negligence or willful misconduct of Landlord.  Tenant shall pay as additional rental, upon demand, expenses incurred or paid by Landlord because of Landlord's entry.  If 2 or more or any combination of individuals, corporations, partnerships or other business associations ("Individuals") sign this Lease as Tenant or guarantee this Lease as Guarantors, the liability of each individual group to pay rental and perform the obligations under this Lease shall be joint and several.  The failure or refusal by Landlord to proceed against all the (or any combination of the) Individuals comprising Tenant or against Tenant or against 1 or more of the Guarantors shall not be a release or waiver of rights which Landlord may possess against the others, nor shall the granting by Landlord of a release of or execution of a covenant not to sue any 1 or more of the (or any combination of the) Individuals comprising the Tenant or the Guarantors be a release or waiver in whole or in part of rights which Landlord may possess against the others.  If either party institutes legal suit or action for enforcement of an obligation, Landlord may determine the venue within the state where the Shopping Center is located.  Landlord shall not be in default unless and until Landlord shall have failed to perform its obligations under this Lease for 30 days (or within such additional time as is reasonably required) after written notice to Landlord properly specifying Landlord's failure to perform the obligations.  Landlord shall not be in default until and unless a court of competent jurisdiction has determined that Landlord is in default.  To the extent permitted by applicable law, Tenant waives notice of reentry (or institution of legal proceedings), including the right to receive notice pursuant to any statute or judicial decision of law.  Notwithstanding anything to the contrary contained in ARTICLE 23, any written notice, other than as specifically set forth in this ARTICLE 23, required by a statute or law enacted now or later is waived by Tenant, to the extent permitted under that statute or law.

(e)
If all or any part of the Leased Premises are vacated or abandoned by Tenant, or if Landlord elects to reenter or take possession of the Leased Premises pursuant to legal proceedings or notice, and if Landlord does not elect to terminate this Lease, then Landlord may from time to time, without terminating this Lease, either recover rental as it becomes due or relet the Leased Premises or any part of it for any length of time, rental and conditions that Landlord in its sole discretion deems advisable.  Landlord shall have the right to make alterations and repairs to the Leased Premises.  If Tenant has left all or any of its trade fixtures, furniture, furnishings, signs, stock or other personal property in the Leased Premises, that shall not preclude a determination that a vacation or abandonment has occurred.

(f)
If Landlord elects to relet, rental received by Landlord from reletting shall be applied: 1st, to the payment of indebtedness other than rental due Landlord from Tenant; 2nd, to the payment of the cost of reletting; 3rd, to the payment of the cost of alterations and repairs to the Leased Premises; 4th, to the payment of rental due and unpaid; and the remainder, if any, shall be applied to the payment of future rental that may become due.  If the rental received from reletting during any month which is applied to the payment of rental is less than the rental payment during that month by Tenant, Tenant shall pay the deficiency to Landlord.  The deficiency shall be calculated and paid monthly.  Tenant shall also pay Landlord, as soon as ascertained, the costs and expenses incurred by Landlord to relet or make alterations and repairs not covered by the rental received from the reletting of the Leased Premises.

(g)
A reentry or taking possession of the Leased Premises by Landlord shall not be construed to be an election to terminate this Lease, nor shall it cause a forfeiture of rental remaining to be paid during the balance of the Term, unless a written notice of that intention is given to Tenant or the termination is decreed by a court of competent jurisdiction.  Notwithstanding a reletting without termination by Landlord because of default by Tenant, Landlord may at any time after reletting elect to terminate this Lease for any default.

(h)
Tenant expressly waives any right or defense it may have to claim a merger, and neither the commencement of an action or proceeding nor the settlement of, or entering of judgment for any action or proceeding shall bar Landlord from bringing subsequent actions or proceedings, based upon other or subsequently accruing claims, or based upon claims or events which have previously accrued and not been resolved in any prior action, proceeding or settlement.  The parties waive trial by jury in any action, proceeding or counterclaim brought by either of the parties against the other, regardless of whether such action, proceeding or counterclaim is related to a default under this Lease.

ARTICLE 24 - Surrender of Premises

Tenant shall, upon expiration of the Term, or the earlier termination of this Lease, surrender to Landlord, without damage, injury, disturbance, reasonable wear and tear and damage by casualty and condemnation excepted, or payment, the Leased Premises including, without limitation, all apparatus, equipment, alterations, improvements and additions by either party to, in, upon or about the Leased Premises.  If Tenant shall be in default, Tenant shall not have the right to remove trade fixtures, signs and other personal property.  They shall remain or become, as the case may be, the property of Landlord.  Tenant, at its sole expense, shall immediately repair damage to the Leased Premises caused by Tenant vacating the Leased Premises or by Tenant's removal of trade fixtures, signs and other personal property.  Tenant shall comply with all laws and governmental regulations applicable to the removal and repair of the property.  Tenant shall not create a disturbance or health problem for customers, agents, invitees or other parties in the Shopping Center as result of the removal or repair.  Any property not removed may be deemed by Landlord to be abandoned by Tenant and may be retained by Landlord or may be removed and stored for Tenant, at Tenant's sole cost, provided that Landlord has sent prior written notice of such removal and storage to Tenant.  Tenant shall surrender the Leased Premises to Landlord free of Hazardous Material and free of any violation of any environmental rule or regulation.  Upon surrender of the Leased Premises, Tenant shall provide Landlord with a report by experts acceptable to Landlord showing the Leased Premises free of Hazardous Material.  Tenant's obligation to observe and perform the provisions of this ARTICLE 24 shall survive the expiration of the Term or earlier termination of this Lease.

ARTICLE 25 - Tenant's Conduct of Business

(a)
Tenant covenants to continuously and uninterruptedly operate within the entire Leased Premises the business it is permitted to operate under Reference Provision 1.03, except any portion of the Leased Premises while that portion is untenantable because of fire or other casualty.  Tenant agrees to conduct its business at all times in a first-class manner consistent with reputable business standards and practices, and to maintain within the Leased Premises a stock of merchandise and trade fixtures adequate to service and supply the usual demands of its customers.  Tenant shall keep the Leased Premises in a neat, safe, clean and orderly condition.  Tenant also agrees to conduct Tenant's business under the Trade Name set forth in the Reference Provisions, which Tenant represents that it has a right to use.  Tenant shall have the right to change the trade name of its business to the same name used by Tenant in a majority of its other stores, provided that it does not infringe upon any trade name being used in the Shopping Center. Tenant further agrees to keep open the Leased Premises and operate its business at the hours and on the days and evenings of the week determined from time to time by Landlord in Landlord's sole and absolute discretion.  A vacation or abandonment of other premises by any other tenant, occupant or anchor in the Shopping Center shall not release Tenant from its obligations under this Lease, notwithstanding anything to the contrary contained in this Lease.  Upon prior notice to Landlord, Tenant shall have the right to close for business not more than two (2) days per year solely for the taking of physical inventories.
If Tenant shall request Landlord's approval to open the Leased Premises for business for periods other than as set forth above and Landlord shall approve such request (which approval shall be in Landlord's sole and absolute discretion), Tenant shall pay for any additional costs incurred by Landlord in connection with such extended hours, including but not limited to the cost of security, heating, ventilating and air-conditioning the Leased Premises and the Joint Use Areas required in order to access the Leased Premises, and any extra maintenance and/or repair to the Joint Use Areas required as a result of such extended operating period.  Additionally, Tenant shall be responsible for any such extraordinary additional maintenance, security or other costs which are incurred by Landlord as a result of Tenant's use of the Leased Premises during extended operating hours.

(b)
The parties agree that because of the difficulty or impossibility of determining Landlord's damages, if Tenant fails to keep open the Leased Premises and operate its business during the hours and on the days and evenings of the week determined by Landlord, in addition to and not in lieu of Landlord's other rights and remedies, Tenant shall pay Landlord liquidated damages of $50.00 $150 per hour or fraction of the hour, as the case may be, that Tenant fails to keep open and operate the Leased Premises and operate its business.  Landlord and Tenant agree that this amount represents a reasonable estimate of the damages that Landlord would suffer.

ARTICLE 26 - Rules and Regulations

Tenant shall require its employees, agents and contractors to comply with the non-discriminatory rules and regulations made by Landlord from time to time regarding the operation of the Shopping Center or the Leased Premises including, but not limited to, the following:

(a)
Tenant shall not put on the glass and supports of the windows (nor within 18  24 inches of any window), doors or exterior walls of the Leased Premises any signs, advertising placards, names, insignias, trademarks or descriptive material.  No signs or other items shall be placed within the Leased Premises if they materially obstruct a view of the Leased Premises.  Tenant shall not place vents, structures, improvements or obstructions on the exterior of the Leased Premises without Landlord's written consent.  Landlord shall have the right, without giving notice to Tenant and without liability, to restore the Leased Premises and remove property from the Leased Premises unless the size, type, color, location, copy, nature and display qualities of the property were approved by Landlord in writing.  The cost of the restoration and removal of property shall be paid for by Tenant promptly upon receipt of a bill.  Tenant shall not place a sign on the roof of the Leased Premises notwithstanding anything in this Lease to the contrary.

(b)
No awning or other projections shall be attached to the outside walls of the Leased Premises or the Shopping Center without the written consent of Landlord.

(c)
Loading and unloading of goods shall be done only at the times (such times being consistent with the times set for other regional shopping malls in the metropolitan area surrounding the Shopping Center), in the areas and through the entrances designated by Landlord.

(d)
Garbage shall be kept in the kind of container approved by Landlord's fire and casualty consultants and shall be removed and deposited daily in mass disposal containers in the manner prescribed from time to time by Landlord.  Landlord shall provide or designate a service for collection of garbage from designated mass disposal containers.

(e)
Except solely for Tenant's own internal operations use within the Leased Premises, no radio or television aerials or other receivers and/or equipment, infrared transmitters/receivers, cabling, telecommunications systems (including but not limited to switching, relay, hub or booster systems) shall be erected or placed within the Leased Premises or on the roof or walls (interior or exterior) of the Leased Premises or the Shopping Center without the written consent of Landlord, which may be withheld in Landlord's sole discretion.  If Landlord's consent is not received, anything erected or placed on the roof or elsewhere within the Shopping Center may be removed, without notice, and any damage to the walls or roof or elsewhere within the Shopping Center shall be the responsibility of Tenant.  Tenant's access to the roof is limited to the maintenance of equipment installed with Landlord's approval and inspections for damage.  Tenant shall not go on the roof without the written approval of Landlord.  

(f)
No loudspeakers, televisions, phonographs, radios, flashing lights, machinery or other devices shall be heard or seen outside of the Leased Premises without the prior written consent of Landlord provided, however, Tenant shall be entitled to play music in the Leased Premises; however, if in Landlord’s judgment the volume of the music is too loud, Tenant shall decrease the volume to levels which meet Landlord’s approval.

(g)
No auction, fire, bankruptcy or selling-out sales shall be conducted without the written consent of Landlord.

(h)
Tenant shall keep its display windows and signs illuminated every day of the Term during the hours designated by Landlord.

(i)
Areas immediately adjoining the Leased Premises shall be kept clear by Tenant, and Tenant shall not place nor permit obstructions, garbage, refuse, improvements, merchandise or displays in those areas.

(j)
Tenant and its employees shall not park motor vehicles in parts of the parking area which may be designated for customer parking.  Tenant shall furnish Landlord the state automobile license numbers assigned to the vehicles of Tenant's employees within 5 days after request by Landlord.  Tenant shall notify Landlord of changes to the numbers within 5 days after the changes occur.  If Tenant or Tenant's employees continue to park in the customer parking areas, after notice is given to Tenant by Landlord, Landlord may, in addition to any other remedies Landlord may have, charge Tenant $10  $25 per day after 2 violations and notices to Tenant in a 12 month period, for each day or partial day, per vehicle parked in the customer parking areas, attach violation stickers or notices to the vehicles and have the vehicles removed at Tenant's expense.

(k)
Tenant shall use the pest extermination contractor that Landlord may choose, and when Landlord requires Tenant to do so.  Tenant shall not keep or permit any animals in the Leased Premises, unless expressly allowed by in this Lease, or unless used by disabled persons.

(l)
If Landlord installs a central music system in the Shopping Center, and Tenant desires to purchase another music system, Tenant may, at Landlord's option, purchase the system from Landlord (provided Landlord's charge is competitive with any similar service available to Tenant).

(m)
Tenant shall not carry on any trade or occupation or operate any instrument, apparatus or equipment which emits an odor or causes a noise outside the Leased Premises or which is offensive.

(n)
Tenant shall not put temporary signs or fixtures (including portable trade fixtures, displays and folding tables) for the display of merchandise within 1 foot 3 feet of either side of any entrance to the Leased Premises.  Merchandise displays shall not extend beyond the frontage line of the Leased Premises.

(o)
Tenant shall store and stock in the Leased Premises only goods, wares, merchandise and other property necessary for the conduct of Tenant's business.

(p)
Tenant shall not use or permit the Leased Premises to be used for living, sleeping, residential or lodging purposes.

(q)
Tenant shall not use the plumbing for a purpose other than that for which it is constructed.  No grease or foreign substance shall be put in the plumbing, and the expense of any resulting breakage, stoppage or damage (whether on or off the Leased Premises) shall be borne by Tenant.

(r)
Tenant shall not in the Joint Use Areas:

(i)
vend, peddle or solicit orders for sale or distribution of any merchandise, device, service, periodical, book, pamphlet or other matter;

(ii)
exhibit any sign, placard, banner, notice or other written material;

(iii)
distribute any circular, booklet, handbill, placard or other material;

(iv)
solicit membership in any organization, group or association or contribution;

(v)
parade, patrol, picket, demonstrate or engage in conduct that might interfere with or impede the use of the Joint Use Areas by any customer, invitee or employee, create a disturbance, attract attention or harass, annoy, disparage or be detrimental to the interest of any of the other tenants;

(vi)
use the Joint Use Areas for any purpose when none of the retail establishments within the Shopping Center are open for business;

(vii)
panhandle, beg or solicit funds; nor

(viii)
solicit business.

(s)
Tenant shall have the responsibility for protecting the Leased Premises from theft, robbery and pilferage, and shall keep non-customer doors locked.

(t)
No symbol, design, name, mark or insignia adopted for or used by Landlord in the Shopping Center shall be used by Tenant without the prior written consent of Landlord.

(u)
In the event Tenant requires the use of telecommunication, high-speed network or data transmission services from the Leased Premises, Landlord may require Tenant to contract for such services through Landlord or one of Landlord's designated service providers, provided that the cost thereof is comparable to that available to Tenant from another provider, given a comparable level and quality of service and equipment.  Landlord's liability relative to such services shall be the same as that for provision of utilities as set forth in Article 16(g).

Landlord shall have all remedies provided in this Lease for the breach of any of the provisions of ARTICLE 26.  Tenant agrees to pay Landlord, upon demand, in addition to and not in lieu of Landlord's other remedies, $25 $70 per violation of any of the rules and regulations.  Landlord shall have the right to grant variances of the rules and regulations, and shall enforce the rules and regulations at its sole discretion.

ARTICLE 27 - Eminent Domain

(a)
If the entire Leased Premises is appropriated or taken under eminent domain by any public or quasi-public authority, this Lease shall terminate on the date of the taking.  Landlord and Tenant shall be released from liability accruing after that date.  If more than 25% of the square footage of floor area (including a mezzanine, if any) of the Leased Premises is taken under eminent domain by any public or quasi-public authority, or if because of the appropriation or taking, regardless of the amount taken, the remainder of the Leased Premises is not usable for the purposes specified in Reference Provision 1.03, either Landlord or Tenant shall have the right to terminate this Lease as of the date Tenant is required to vacate a portion of the Leased Premises which has been taken, by giving notice to the other in writing within 60 days after the date of the taking.  Landlord and Tenant shall be released from liability accruing after that date.  Landlord agrees that it will not terminate Tenant’s Lease under this ARTICLE 27 unless it also terminates the leases of all other in-line retail tenants.
(b)
Whether or not this Lease is terminated, Landlord shall be entitled to the entire award or compensation and any portion of any compensation awarded for the diminution in value of the leasehold interest or fee of the Leased Premises, but Tenant's right to receive compensation or damages for Tenant's fixtures and tangible personal property shall not be affected.  If this Lease is terminated, rental, additional rental and other charges for the last month of Tenant's occupancy shall be prorated, and Landlord shall refund to Tenant rental, additional rental or other charges paid in advance.

(c)
If Landlord and Tenant elect not to terminate this Lease, Tenant shall remain in the portion of the Leased Premises which has not been appropriated or taken.  Landlord agrees, at Landlord's cost and expense, to restore the remaining portion of the Leased Premises to the quality and character that existed from and after  prior to the appropriation or taking as soon as reasonably possible.  The Minimum Annual Rental shall be adjusted, on an equitable basis, taking into account the relative value of the portion taken compared to the portion remaining.  A voluntary sale or conveyance in lieu of condemnation, but under threat of condemnation, shall be an appropriation or taking under eminent domain.  Tenant shall not have a claim against Landlord because of a taking.

ARTICLE 28 - Attorneys' Fees

If, during the Term or afterwards, either party institutes an action, proceeding or counterclaim against the other relating to this Lease, or a default, the unsuccessful party shall reimburse the successful party for the total amount of court costs, expenses and reasonable attorneys' fees actually incurred up to $2,000 $10,000, the parties waiving any statute, rule of law or public policy to the contrary.  The parties agree to confirm this agreement in writing at the start of the action, proceeding or counterclaim.  The giving of a notice of default by Landlord shall constitute part of an action or proceeding under this Lease, entitling Landlord to reimbursement of its reasonable expenses of attorneys' fees and disbursements, even if an action or proceeding is not commenced in a court of law and whether or not the default is cured.  This ARTICLE 28 shall survive the expiration or termination of this Lease.
ARTICLE 29 - Sale of Premises by Landlord

In the event of the sale or exchange of the Leased Premises or the Shopping Center and the assignment of this Lease, Landlord shall be relieved of all liability for the covenants and obligations in or derived from this Lease, or arising out of any act, occurrence or omission relating to the Leased Premises or this Lease.  The covenants, representations and obligations of Landlord shall be binding on Landlord only during the period that Landlord has an ownership interest in the Shopping Center.  In the event of the sale or exchange of the Leased Premises by Landlord and assignment by Landlord of this Lease, the successor Landlord shall be bound by the terms of this Lease and in particular ARTICLE 38 of this Lease.
ARTICLE 30 - Notices

Notices and demands shall be given in writing by personal delivery or sent by certified mail or by nationally recognized overnight courier service, addressed to Landlord and to Tenant at the addresses specified in the Reference Provisions or at the addresses which were last specified by notice by Landlord or Tenant.  Notices or demands shall be deemed to have been given, made or communicated on the date they were deposited in the United States mail as certified mail, with postage fully prepaid, or with a nationally recognized overnight courier service, as the case may be.

ARTICLE 31 - Remedies

All rights and remedies of Landlord and Tenant under this Lease or at law are cumulative, and the exercise of one or more rights or remedies shall not exclude or waive the right to the exercise of any others.  All rights and remedies may be exercised and enforced concurrently, whenever and as often as desirable.

ARTICLE 32 - Successors and Assigns

All covenants, promises, conditions, representations and agreements shall be binding upon, apply and inure to Landlord and Tenant and their heirs, executors, administrators, successors and assigns.  The provisions of ARTICLE 21 hereof shall not be affected by this ARTICLE 32.

ARTICLE 33 - Representations

Tenant agrees that Landlord, its employees and agents have made no representations, inducements or promises about the Leased Premises, the Shopping Center or this Lease, or about the characteristics or conditions regarding or pertaining to the Leased Premises or the Shopping Center, unless the representations, inducements and promises are in this Lease.  Tenant has independently investigated the potential for the success of its operations in the Shopping Center.  Therefore, no claim or liability, or cause for termination, shall be asserted by Tenant against Landlord, its employees and agents, for, and they shall not be liable because of, the breach of any representations, inducements or promises not expressly in this Lease.

Any claim, demand, right or defense by Tenant which is based upon or arises in connection with this Lease or the negotiation of this Lease prior to its execution shall be barred unless Tenant commences an action or interposes a legal proceeding or defense within 1 year after the date of the inaction, omission or occurrence of the event, or the action to which the claim, demand, right or defense relates.

ARTICLE 34 - Waiver

The failure by Landlord or Tenant to insist upon strict performance by the other of any of the covenants, conditions, provisions, rules and regulations and agreements in this Lease, or to exercise a right, shall not be a waiver of any rights or remedies and shall not be a waiver of a subsequent breach or default.  A surrender of the Leased Premises shall not occur by Landlord's acceptance of rental or by other means unless Landlord accepts the surrender in writing.  A payment by Tenant or receipt by Landlord of an amount less than the monthly rental shall not, nor shall the endorsement, statement, check, letter accompanying a check or payment of rental, be an accord and satisfaction.  Landlord may accept a check or payment without prejudice to its right to recover the balance of rental due and pursue any other remedy.  A waiver by Landlord for one tenant shall not constitute a waiver for another tenant.

ARTICLE 35 - Holding Over

If Tenant remains in possession of the Leased Premises after the expiration of the Term without a new lease (even if Tenant has paid and Landlord has accepted rental), Tenant shall be deemed to be occupying the Leased Premises as a tenant from month to month, subject to the covenants, conditions and agreements of this Lease.  The monthly rental shall be computed on the basis of 1/12th of the total rental payable by Tenant to Landlord during the last 12 month period of the term of this Lease, however, if Landlord and Tenant do not enter into a properly executed and delivered Lease within thirty (30) days of the termination of this Lease, then such monthly rental shall be computed based on 1/6th of the rental payable to Landlord during the last 12 month period of the Term.  If Tenant fails to surrender the Leased Premises on the termination of this Lease, Tenant shall, in addition to other liabilities to Landlord, indemnify, defend and hold Landlord harmless from loss and liability resulting from that failure including, but not limited to, claims made by a succeeding tenant.  The exercise of Landlord's rights shall not be interpreted to allow Tenant to continue in possession, nor shall it be deemed an election to extend the Term beyond a month-to-month basis.  If Landlord, in its sole discretion, determines to permit Tenant to remain in the Leased Premises on a month-to-month basis, the month-to-month tenancy shall be terminable on 30 days prior written notice given by either party to the other party.

ARTICLE 36 - Interpretation

Only the relationship of Landlord and Tenant is created by this Lease.  No provision of this Lease or act of either party shall be construed to create the relationship of principal and agent, partnership, or joint venture or enterprise.

ARTICLE 37 - Advertising and Promotional Service

Landlord shall establish, or cause to be established, an Advertising and Promotional Service ("Service") to furnish and maintain professional advertising and sales promotions which is intended to benefit sales in the Shopping Center.  The Service may be provided in whole or in part by a 3rd party provider or by Landlord or by an affiliate, subsidiary or other related company of Landlord.  In conjunction with the Service, Landlord agrees to provide, or cause to be provided, marketing personnel.  Tenant agrees to pay for the Service, without deduction or set-off of any kind, the amount specified in the Reference Provisions, payable in equal monthly installments on the same day rental is due under ARTICLE 4.  Monies received under this ARTICLE 37 shall be used for the advertising and promotion of the Shopping Center.  Tenant's payment for the first calendar year shall be the amount listed in Reference Provision 1.15.  Tenant's payment shall increase during the second and each subsequent calendar year to an amount equal to the product obtained by multiplying Tenant's payment due for the previous calendar year by 104% 105%.  In addition, Tenant shall pay Landlord the initial assessment specified in the Reference Provisions, for advertising and promotional activities, in a lump sum, within 10 days after demand.  In order to assist Landlord in tracking the effectiveness of marketing and other programs, Tenant agrees to telephonically or electronically deliver daily, upon Landlord's request, a statement of each day's unaudited gross sales.  

ARTICLE 38 - Quiet Enjoyment

Landlord has the right, power and authority to enter into this Lease.  Tenant, or any permitted assignee or sublessee of Tenant, upon the payment of the rental and performance of Tenant's other covenants, shall and may peaceably and quietly have, hold and enjoy the Leased Premises during the Term.  This covenant shall be construed as a covenant running with the land.  It shall not be construed as a personal covenant of Landlord.

ARTICLE 39 - Waiver of Redemption

Tenant waives any right of redemption if Tenant is evicted or dispossessed for any cause, or if Landlord obtains possession of the Leased Premises because of the default of Tenant or otherwise.  The rights given to Landlord are in addition to rights that may be given to Landlord by statute or otherwise.

ARTICLE 40 - Fees

Each party Tenant warrants and represents that it has not had negotiations with or dealt with a realtor, broker or agent in connection with this Lease.  Each party Tenant agrees to pay and hold the other Landlord harmless from the cost, expense or liability (including the costs of suit and reasonable attorneys' fees) for compensation, commissions or charges claimed by a realtor, broker or agent claiming by, through or under the indemnifying party regarding this Lease.

ARTICLE 41 - Tenant's Property

Except for the willful misconduct of Landlord, its agents or employees, Landlord, its agents and employees shall not be liable, and Tenant waives all claims, for damage to persons, property and Tenant's business sustained by Tenant (or anyone claiming through Tenant) located on the Leased Premises.  Property kept or stored on the Leased Premises shall be kept or stored at the sole risk of Tenant, and Tenant shall indemnify, defend and hold Landlord harmless, except for the negligence or willful misconduct of Landlord, from any claims arising out of damage to the same or damage to Tenant's business, including subrogation claims by Tenant's insurance carrier.

ARTICLE 42 - Lease Status

Within 10 days of Landlord's written request, Tenant shall without charge execute, acknowledge and deliver to Landlord an instrument required under this Lease or an instrument prepared by Landlord containing the commencement and termination dates of this Lease, the Rental Commencement Date, and if true, that (a) this Lease is a true copy of the Lease between the parties, (b) there are no amendments (or stating the amendments), (c) the Lease is in full force and effect and that, to the best of Tenant's knowledge, there are no offsets, defenses or counterclaims of rental or in the performance of the other covenants and conditions to be performed by Tenant, (d) no default has been declared by either party and that Tenant has no knowledge of any facts or circumstances which it believes would constitute a default by either party and (e) any other matters reasonably requested by Landlord.  Tenant shall remain liable to Landlord for damages sustained by Landlord because of the failure by Tenant to execute, acknowledge and deliver the instrument.  The failure of Tenant to execute, acknowledge and deliver the instrument shall be an acknowledgment by Tenant that the statements contained in the instrument are correct.  Anyone transacting with Landlord shall have the right to rely on the accuracy of the statements contained in the instrument, whether it is signed by Tenant or deemed acknowledged by Tenant pursuant to this ARTICLE 42.

ARTICLE 43 - Recording

Tenant shall not record this Lease, a memorandum, "short form" or other reference to this Lease, without the written consent of Landlord.

ARTICLE 44 - Force Majeure

If either party is delayed, hindered or prevented from the performance of an obligation because of strikes, lockouts, labor troubles, the inability to procure materials, power failure, restrictive governmental laws or regulations, riots, insurrection, war or another reason not the fault of the party delayed, but not including financial inability, the performance shall be excused for the period of delay.  The period for the performance shall also be extended for a period equal to the period of delay.  Tenant shall not be excused from the prompt payment of rental, additional rental or other payments.  It shall be a condition of Tenant's right to claim an extension that Tenant notify Landlord, in writing, within 10 days after the occurrence of the cause, specifying the nature of the cause and the period of time necessary for performance.

ARTICLE 45 - Construction of Lease

Tenant has read and understands this Lease.  The rule of construction that a document should be construed most strictly against the party which prepared the document shall not be applied, because both parties have participated in the preparation of this Lease.

ARTICLE 46 - Security Deposit

(a)
Letter of Credit.  The Security Deposit shall be in the form of a clean, irrevocable, non-documentary and unconditional letter of credit (the "Letter of Credit") issued by and drawable upon any commercial bank which is a member of the New York Clearing House Association or other bank satisfactory to Landlord, trust company, national banking association or savings and loan association with offices for banking purposes in the City of Chicago (the "Issuing Bank"), which has outstanding unsecured, uninsured and unguaranteed indebtedness, or shall have issued a letter of credit or other credit facility that constitutes the primary security for any outstanding indebtedness (which is otherwise uninsured and unguaranteed), that is then rated, without regard to qualification of such rating by symbols such as "+" or "-" or numerical notation, "Aa" or better by Moody's Investors Service and "AA" or better by Standard & Poor's Rating Service, and has combined capital, surplus and undivided profits of not less than $500,000,000.  Such Letter of Credit shall (i) name Landlord as beneficiary, (ii) be in the amount of the Security Deposit, (iii) have a term of not less than one year, (iv) permit multiple drawings, (v) be fully transferable by Landlord without the payment of any fees or charges by Landlord, and (vi) otherwise be in form and content satisfactory to Landlord. If upon any transfer of the Letter of Credit, any fees or charges shall be so imposed, then such fees or charges shall be payable solely by Tenant and the Letter of Credit shall so specify. The Letter of Credit shall provide that it shall be deemed automatically renewed, without amendment, for consecutive periods of one year each thereafter during the Term (and in no event shall the Letter of Credit expire prior to the 45th day following the Expiration Date) unless the Issuing Bank sends a notice (the "Non-Renewal Notice") to Landlord by certified mail, return receipt requested, not less than 45 days next preceding the then expiration date of the Letter of Credit stating that the Issuing Bank has elected not to renew the Letter of Credit. Landlord shall have the right, upon receipt of the Non-Renewal Notice, to draw the full amount of the Letter of Credit, by sight draft on the Issuing Bank, and shall thereafter hold or apply the cash proceeds of the Letter of Credit pursuant to the terms of this Lease, until Tenant delivers to Landlord a substitute Letter of Credit which meets the requirements of this Article 46. The Issuing Bank shall agree with all drawers, endorsers and bona fide holders that drafts drawn under and in compliance with the terms of the Letter of Credit will be duly honored upon presentation to the Issuing Bank at an office location in Chicago, Illinois. The Letter of Credit shall be subject in all respects to the Uniform Customs and Practice for Documentary Credits (1993 revision), International Chamber of Commerce Publication No. 500.

(b)
Application of Security.  If (i) an Event of Default by Tenant occurs in the payment or performance of any of the terms, covenants or conditions of this Lease, including the payment of Rent, or (ii) Tenant fails to make any installment of Rent as and when due, Landlord may apply or retain the whole or any part of the cash Security Deposit or may notify the Issuing Bank and thereupon receive all or a portion of the Security Deposit represented by the Letter of Credit and use, apply, or retain the whole or any part of such proceeds or the unused cash proceeds of a prior Letter of Credit, as the case may be, to the extent required for the payment of any Fixed Rent or any other sum as to which Tenant is in default including (i) any sum which Landlord may expend or may be required to expend by reason of Tenant's default, and/or (ii) any damages to which Landlord is entitled pursuant to this Lease, whether such damages accrue before or after summary proceedings or other reentry by Landlord. If Landlord applies or retains any part of the Security Deposit, Tenant, upon demand, shall deposit with Landlord the amount so applied or retained so that Landlord shall have the full Security Deposit on hand at all times during the Term. If Tenant shall comply with all of the terms, covenants and conditions of this Lease, the Security Deposit shall be returned to Tenant after the Expiration Date and after delivery of possession of the Premises to Landlord in the manner required by this Lease.

(c)
Transfer.  Upon a sale or other transfer of the Shopping Center or the Leased Premises, or any financing of Landlord's interest therein, Landlord shall have the right to transfer the Security Deposit to its transferee or lender. With respect to the Letter of Credit, within 5 days after notice of such transfer or financing, Tenant, at its sole cost, shall arrange for the transfer of the Letter of Credit to the new landlord or the lender, as designated by Landlord in the foregoing notice or have the Letter of Credit reissued in the name of the new landlord or the lender. Upon such Transfer Tenant shall look solely to the new landlord or lender for the return of such Letter of Credit (or any unused cash proceeds of the Letter of Credit), and the provisions hereof shall apply to every transfer or assignment made of the Security Deposit to a new landlord. Tenant shall not assign or encumber or attempt to assign or encumber any Letter of Credit (or any unused cash proceeds of the Letter of Credit), and neither Landlord nor its successors or assigns shall be bound by any such action or attempted assignment, or encumbrance. 

(d)
Neither Landlord's right to possession of the Leased Premises for non-payment of rental or for any other reason, nor any other right of Landlord, shall be affected because Landlord holds the deposit.

ARTICLE 47 - Captions

Captions are for convenience and reference only.  The words contained in the captions shall not be deemed to explain, modify, amplify or aid in the interpretation, construction or meaning of this Lease.  The use of masculine or neuter genders shall include the masculine, feminine and neuter genders.  The singular form shall include the plural if the context requires.  "Landlord" and "Tenant" means "Landlord" and "Tenant" and "their agents and employees", unless the context requires otherwise.

ARTICLE 48 - Severability

If any provision of this Lease or any paragraph, sentence, clause, phrase or word is judicially or administratively held invalid or unenforceable, that shall not affect, modify or impair any other paragraph, sentence, clause, phrase or word.  The parties acknowledge that certain charges, fees and other payments are deemed "additional rental" in order to enforce Landlord's remedies, and shall not be construed to be "rent" if rent controls are imposed.

ARTICLE 49 - Objection to Statements

Tenant's failure to object to a statement, invoice or billing within one year after receipt shall constitute Tenant's acquiescence.  Tenant shall be required to provide Landlord with a specific and detailed list of Tenant's objections at the time Tenant makes its objection to Landlord.  The statement, invoice or billing shall be an account stated between Landlord and Tenant.

ARTICLE 50 - Liability of Landlord

Landlord's liability under this Lease or arising out of the relationship of the parties shall be limited to Landlord's interest in the Shopping Center.  Judgments rendered against Landlord shall be satisfied solely out of the proceeds of the sale of Landlord's interest in the Shopping Center which have been received by Landlord.  No personal judgment shall apply against Landlord upon extinguishment of its rights in the Shopping Center.  A personal judgment shall not create a right of execution or levy against Landlord's assets.  The provisions of this ARTICLE 50 shall inure to Landlord's successors and assigns.  These provisions are not designed to relieve Landlord from the performance of its obligations under this Lease, but to limit the personal liability of Landlord in case of a judgment against Landlord.  Tenant's right to obtain injunctive relief or specific performance or to have any other right or remedy which may be awarded Tenant by law or under this Lease shall not be limited however.  No personal liability is assumed by nor shall at any time be enforceable against Landlord.

ARTICLE 51 - No Option

The submission of this Lease is not a reservation of or option for the Leased Premises or any other space in the Shopping Center, and vests no right in Tenant.  This Lease shall become effective only upon proper execution and delivery by the parties.

ARTICLE 52 - Execution of Documents

Tenant shall pay Landlord $400 plus one month's installment of Minimum Annual Rental (plus charges, if any, from Landlord's mortgagee) to reimburse Landlord for the administrative and legal expense for the review, preparation and processing of any legal document sent to Landlord at Tenant's request, whether or not the document is executed by Landlord, excluding letters and plans.

ARTICLE 53 - Corporate Tenant

If Tenant is or will be a corporation or partnership or limited liability company of any kind, the persons executing this Lease on behalf of Tenant covenant and represent that Tenant is a duly incorporated or duly qualified (if foreign) corporation or partnership, as the case may be (including without limitation a limited liability corporation and a limited liability partnership) and is authorized to do business in the State where the Shopping Center is located (evidence shall be supplied Landlord upon request).  Tenant also covenants and represents that the person or persons, partner or member executing this Lease on behalf of Tenant is (if a corporation) an officer of Tenant, and is (if a corporation or partnership of any kind) authorized to sign and execute this Lease.

ARTICLE 54 - Printed Provisions

The printed provisions of this Lease and written or typed additions shall be given equal weight for the interpretation of this Lease.  The deletion of any portion of this Lease shall not create an implication regarding the intent of the parties, and this Lease shall be read and interpreted as if the deleted portion had never been in this Lease.

ARTICLE 55 - Entire Agreement

This Lease is the only agreement between the parties for the Leased Premises.  An amendment, modification or supplement to this Lease shall not be effective unless it is in writing and executed by the parties.

ARTICLE 56 - No Third-Party Rights

This Lease shall not confer rights or benefits, including third-party beneficiary rights or benefits to anyone that is not a named party to this Lease, including any individual, corporation, partnership, trust, unincorporated organization, governmental organization or agency or political subdivision.

ARTICLE 57 - Financial Statements

(a)
Tenant acknowledges that it has provided Landlord  or its affiliates’ with its or its affiliates’ financial statement or annual report ("Statement") and represents that the Statement is a primary inducement to Landlord's agreement to lease the Leased Premises to Tenant.  Landlord has relied on the accuracy of the Statement in order to enter into this Lease.  Tenant represents that the information contained in the Statement is true, complete and correct in all material aspects.  This representation is a precondition to the Lease.

Landlord shall keep such financial statements confidential, except that Landlord may divulge the contents of such financial statements to prospective purchaser(s) or lender(s), or a current lender of the Shopping Center.

(b)
At the request of Landlord, unless Tenant is a publicly traded company, Tenant shall, not later than 30 days following such request, furnish to Landlord its most recent balance sheet for at least the most recent fiscal year, a statement of income and expense for that year and an opinion of an independent certified public accountant satisfactory to Landlord (or a certificate of the chief financial officer, owner or partner of Tenant) indicating the financial statement has been prepared in conformity with generally accepted accounting principles consistently applied and fairly present the financial condition and results of the operations of Tenant for that year.

ARTICLE 58 - Other Locations

If during the Term: (a) Tenant, its parent, subsidiary, franchisor, or franchisee, the Guarantor of this Lease; (b) any person, firm, corporation or other entity having an interest in any of the above parties; or (c) any other person, firm or corporation controlling or controlled by Tenant or any of the above parties, shall directly or indirectly, either individually or as a partner, shareholder, agent, employee or otherwise, own, operate, maintain or have an affiliation, investment or interest in a store operating under the same Trade Name as the one Tenant is operating under   the one operated at the Leased Premises at the Shopping Center  identified in Reference Provision 1.20specified in  subject to Reference Provision 1.20,  as measured from the perimeter of the Shopping Center (except those carried on as of the Commencement Date) then that shall constitute a default.  At Landlord's option, in addition to Landlord's other remedies, the Net Sales from any other business within the specified radius shall be included in the Net Sales of the Leased Premises during each year.  The Percentage Rental shall be computed on the aggregate of the annual Net Sales made on, in or from the Leased Premises and on, in or from any other business located within the radius.  Tenant shall submit monthly sales statements and maintain records of the sales and transactions of the other business.  Landlord shall have the right to examine and audit those statements and records as though they were made on, in or from the Leased Premises.  A substantial increase in size or other substantial change in the business at locations in existence on the Commencement Date, or change in location to a location within the radius, shall remove the exemption created for that location.  "Radius" shall mean a geometric measurement and not the actual distance over roads.
ARTICLE 59 - Tenant's Failure

This Lease shall be governed by the laws of the State in which the Shopping Center is located and shall be deemed made and entered into in the county in which the Shopping Center is located.  If Tenant fails to comply with and perform any of its covenants, conditions or agreements, Landlord shall have the right, but not be obligated, to perform the covenants, conditions or agreements.  Tenant shall pay to Landlord on demand as additional rental, a sum equal to the amount spent by Landlord for the performance, plus 15% of such amount to defray supervision and overhead.  If Landlord performs any covenants, conditions or agreements, Landlord, its agents or employees may enter the Leased Premises.  That entry and performance shall not constitute an eviction of Tenant in whole or in part, nor relieve Tenant from the performance of the covenants, conditions and agreements.  Landlord, its agents and employees shall not be liable for claims for loss or damage to Tenant or anyone claiming through or under Tenant.

ARTICLE 60 - Ownership

(a)
If the ownership of the Shopping Center is in a Real Estate Investment Trust, then Landlord and Tenant  agree that Minimum Annual Rental, Percentage Rental and all additional rental paid to Landlord under this Lease (collectively referred to in this Section as "Rent") shall qualify as "rents from real property" within the meaning of Section 856(d) of the Internal Revenue Code of 1986, as amended (the "Code") and the U.S. Department of Treasury Regulations (the "Regulations").  Should the Code or the Regulations, or interpretations of them by the Internal Revenue Service contained in Revenue Rulings, be changed so that any Rent no longer qualifies as "rent from real property" for the purposes of Section 856(d) of the Code and the Regulations, other than by reason of the application of Section 856(d)(2)(B) or 856(d)(5) of the Code or the Regulations, then Rent shall  be adjusted so that it will qualify (provided however that any adjustments required pursuant to this Section shall be made so as to produce the equivalent (in economic terms) Rent as payable prior to the adjustment).

(b)
Any services which Landlord is required to furnish pursuant to the provisions of this Lease may, at Landlord's option, be furnished from time to time, in whole or in part, by employees of Landlord or Landlord's affiliates or by one or more third parties hired by Landlord or Landlord's affiliates.  Tenant agrees that upon Landlord's written request it will enter into direct agreements with the parties designated by Landlord to provide such services, provided that no such contract shall result in Tenant having to pay, in the aggregate, more money for the occupancy of the Leased Premises under the terms of this Lease, or Tenant's receiving fewer services or services of a lesser quality than it is otherwise entitled to receive under the Lease. 

The exhibits are incorporated by reference into this Lease.

If Tenant is a CORPORATION, the authorized officers shall sign on behalf of the corporation and indicate the capacity in which they are signing.  The Lease must be executed by the president or vice president and attested by the secretary or assistant secretary, unless the bylaws or a resolution of the board of directors provides otherwise.  In that case, the bylaws or a certified copy of the resolution shall be attached to this Lease.  The appropriate corporate seal must be affixed to the Lease.

TENANT:

XXXXXXXXXX CORPORATION,

a New Jersey corporation
dba “XXXXXXXX”
By:
____________________________


Authorized Officer

LANDLORD:

STONEBRIAR MALL LIMITED PARTNERSHIP,

a Delaware limited partnership

By:
STONEBRIAR MALL (GP) L.L.C.,


a Delaware limited liability company, its general partner

By:
GGP/HOMART II L.L.C.,


a Delaware limited liability company, its member

By:
______________________________________



     Authorized Officer

AFFIDAVIT


The undersigned has signed a Lease dated ___________________, ______, with STONEBRIAR MALL LIMITED PARTNERSHIP, a Delaware limited partnership, for the occupancy of Space No. 2258 STONEBRIAR CENTRE Shopping Center.  The Lease business terms were negotiated with Steve Hughes, as representative of the Landlord.  No representative, agent or employee of the Landlord represented, suggested, promised or implied that the undersigned would be given an exclusive use in the Shopping Center for the operation of the business to be conducted in the Leased Premises, or that the Landlord would not lease space in the Shopping Center to a competing or other tenant.  Nor has any representative, agent or employee of Landlord made any representations, inducements or promises about the Leased Premises or the entry into the Lease, unless expressly in the Lease.  Nor has any representative, agent or employee made any representations, inducements or promises about the characteristics or conditions regarding or pertaining to the Leased Premises or the Shopping Center, unless expressly in the Lease.  The undersigned has independently investigated the potential for the success of its operations in the Shopping Center and has not relied upon any representations, inducements or promises by Landlord's representatives, agents or employees, other than those contained in the Lease.


TENANT:
XXXXXXXX CORPORATION

d/b/a:
XXXXXXXX

By:_____________________________________________


Its:_____________________________________________

Sworn to before me this _________ day of ________________, ______.

__________________________________________________________



Notary Public


EXHIBIT E

SIGN REGULATIONS

STONEBRIAR CENTRE
ALL TENANTS

FRISCO, TX

This EXHIBIT E establishes criteria for Tenant signage to enhance the visual quality of the Shopping Center.

Tenant is required to provide creative signage consistent with its overall storefront design and in accordance with the criteria contained in EXHIBIT E  and the Tenant Print Package ("Print Package").

A.
ADMINISTRATION


Tenant shall submit of shop manufacturer's drawings to Landlord, showing the size of lettering, overall size of the sign, neon color, porcelain enamel color, baked enamel color, plastic or plexiglass colors and their numbers, materials and samples, mounting details and location of the sign in relation to each elevation.  The drawings shall show other elements such as soffits, canopies and the relationship of the sign to the other elements of the storefront, especially the vertical fascia.  The drawings must be submitted in conjunction with storefront design information.  Landlord's written approval is required prior to sign fabrication.  Hard copy shop drawings shall be submitted to Landlord as well for final approval.  Tenant shall not be permitted to open for business in the Leased Premises without a sign which has been approved in writing by Landlord.  

B.
INTERIOR STOREFRONT SIGN

Refer to the Print Package for specific criteria.  Signage is subject to the following general guidelines:  


1.
Signs may be vertical, horizontal, have multiple reflected images and be illuminated.  Multiple signing may be permitted on multi-directional storefronts.


2.
The length of horizontal lettering shall not exceed 70% of the horizontal storefront length.  The proportional ratio of the proposed signage length to the overall horizontal storefront length shall be left to the sole discretion of Landlord however.


3.
No sign may be within 3'-0" of the facade of any department store.  Landlord reserves the right to further regulate signage near department stores.


4.
Wording is limited to the trade name of the store.  Logos shall be reviewed on a case by case basis by Landlord.


5.
All electrical penetrations through the storefront fascia for sign installation shall include PK housings.


6.
Each storefront sign shall have an easily accessible local disconnect and be on a separate timer.


7.
No sign manufacturer's identification, decals or registered trademark shall be permitted.  

C.
EXTERIOR BUILDING SIGNS

If Tenant has an exterior customer entrance it may be permitted to have an exterior sign.  (Landlord may, at its sole discretion, allow a Tenant to have an exterior sign if there is no exterior storefront entrance however).  Exterior signs shall be restricted in location to the exterior storefront proper, and each exterior frontage shall be considered separately.  If Tenant is permitted to have an exterior sign, the sign shall be self-illuminated plexiglass letters with metal sides mounted on the wall of the storefront so that no light shows except through the plexiglass face.  Tenant shall keep the sign in good repair at all times.  Refer to the Print Package for further details.

D.
GENERAL

1.
Doors and Windows



No paper or cardboard signs shall be permitted to be applied to the face of storefront glass or other storefront material or hung from the bulkhead within 4'-0 from the leaseline.  


2.
Sidewalks



No signs shall be allowed in the exterior sidewalk or beyond the interior lease line of the Leased Premises.  


3.
Service Courts



Service entrance signs will be provided by Landlord.


4.
Action Signs and Video Screens



No flashing, action, moving or audible signs are permitted.  No television or projection screens are permitted within 15 feet of the lease line.


5.
Colors



Colors shall be compatible with the colors and materials for Tenant's storefront and must be submitted to Landlord for approval.


6.
Responsibility



All signs, permits and related or resulting construction shall be Tenant's responsibility, and all signs shall be installed under the supervision of Landlord.  The sign contractor shall repair damage caused by its work.  Signs shall conform to applicable building and electrical codes.


EXHIBIT F

TENANT / LANDLORD-SUPPLIED HVAC AND 

OPERATING CHARGE FOR CONDENSER WATER 

COOLING SYSTEM, WATER, SEWER, GAS AND ELECTRICITY

STONEBRIAR CENTRE


FRISCO, TEXAS

This EXHIBIT F provides information and sets forth requirements for Tenant-Supplied HVAC or Landlord-Supplied HVAC, and if Landlord-Supplied HVAC, also the Operating Charge for Condenser Water Cooling System, as well as the Water, Sewer, Gas and Electricity Charges for all spaces.

…………………………………………………………………………………………………………………………

1. -Tenant-SUPPLIED HVAC SYSTEM
This section provides information and sets forth requirements for the Tenant-Supplied heating, ventilation and air conditioning system (“HVAC System”) to the Leased Premises, which is applicable to all tenants except for those tenants receiving the service of the Condenser Water Cooling System as shown in the Key Plans found at the end of this EXHIBIT F.

Tenant shall provide and install all equipment in accordance with the requirements of this EXHIBIT F and the Tenant Print Package (“Print Package”).



A. GENERAL

1. Tenant, at Tenant’s sole expense, shall supply a HVAC System pre-approved by Landlord, which shall provide heating, cooling, and ventilation to the Leased Premises.

2. Tenant maybe required to use Landlord’s pre-approved mechanical contractor for the purchase and installation of Tenant’s air conditioning unit and HVAC curb at Tenant’s sole expense.  Details are in the Print Package.

3. Tenant is responsible for the design, installation, distribution and the maintenance of the HVAC System, including but not limited to, the installation of controls, ducts, electrical wiring, temperature controls, heating and heat detection, at Tenant’s sole expense.

4. The HVAC System and related rooftop equipment must be compatible with Landlord’s life safety system.  Interface with Landlord’s life safety system shall be by Landlord’s contractor at Tenant’s sole expense.

5. Roof penetrations: All required penetrations of the roof shall be performed by Landlord’s roofing contractor at Tenant’s sole expense, after notification in writing to Landlord subject to Landlord’s prior written approval.  Any structural framing required by Landlord’s engineer or as a result of Tenant’s roof penetrations or placement of the roof top air conditioning unit shall be performed by Landlord’s engineer at Tenant’s sole expense.  Tenant’s HVAC System curb shall be compatible with Landlord’s roof as deemed by Landlord in Landlord’s sole opinion.



B. MAINTENANCE OF TENANT-SUPPLIED HVAC 

1. Landlord may require Tenant to use Landlord's pre-approved contractor for maintenance of Tenant's HVAC unit at Tenant's sole expense.

2. If Tenant is required to maintain the HVAC System, maintenance shall be by Tenant at Tenant's sole expense.  Tenant shall supply Landlord with evidence of a maintenance contract with a mechanical contractor pre-approved by Landlord.

2. -OPERATING CHARGE FOR CONDENSER WATER COOLING SYSTEM

This Section 2 shall only apply to those tenants receiving the service of the Condenser Water Cooling System as shown in the Key Plans found at the end of this EXHIBIT F.  All other tenants use the Tenant-Supplied HVAC System.



A.
GENERAL



1.
The Operating Charge in this Section 2 provides for and is limited to the Condenser Water Cooling System.  The Operating Charge, when established in accordance with this EXHIBIT F (the "Operating Charge"), shall become part of the additional rental due under the Lease.



2.
Tenant shall be charged its pro rata share for the Condenser Water Cooling System services under this Section 2, to be calculated in accordance with the terms of Sub-Section B and C of Section 2 of this EXHIBIT F.  Tenant agrees to accept and use the services, and to pay for the services without deduction or set-off of any kind on the first day of each month.



3.
The Operating Charge for each year shall include all items of cost and expense which in usual accounting practice are treated as operating costs and expenses, including but not limited to, water and sewer service costs, personal property and equipment depreciation, electricity, supplies, wages and other compensation (including those of supervisory personnel), worker's compensation insurance, payroll taxes, compressor insurance and ordinary maintenance repairs, to which costs and expenses shall be added 15%.  The original cost of the system may include depreciation and amortization.  The Operating Charge shall include all costs and expenses of operation during hours when the Shopping Center is open, and all costs and expenses of operation which may be necessary to bring the Leased Premises to the proper temperature determined by Landlord during hours when the Shopping Center is not open.



B.
METHOD OF CALCULATING THE OPERATING CHARGE



1.
As part of Tenant's plans, Tenant shall provide to Landlord a complete description of all electrical and gas consuming devices, showing the quantities and capacities of the equipment.   Landlord's engineer will use such information to calculate the Tenant's cooling load and BTUH number for the Tenant space ("Calculated Cooling Load").



2.
Landlord's engineer shall calculate the quantities and capacities of Tenant's electrical and gas consuming devices.  The calculations shall be based upon 320 hours of operation of the Leased Premises per month.  The base-cooling load of 35 BTUH per square foot shall then be multiplied by the total square footage of the Leased Premises.  The product will be used as the numerator of a fraction for determining Tenant's pro rata share of Operating Costs.  This number shall be adjusted as provided below.



3.
The Operating Charge shall be increased or decreased if Landlord's engineer finds that the calculated cooling load is greater or less than 35 BTUH per square foot, or if the monthly operation of equipment exceeds 320 hours per month (no decrease will be considered for hours of operation), and shall be calculated as follows:



Calculated Cooling

Actual

Total BTU's

Adjusted



Load        
     X
Hours
     X
(From B Above)
      =
Cooling Load



35 BTUH    

     320 Hours



This shall be Tenant's adjusted numerator for determining its pro rata share of the Operating Charge.



The Tenant's pro rata share for the purposes of the Operating Charge in this Section 2 is defined as that part of any cost allocable to Tenant under the terms and provisions of  Section A.3 of this EXHIBIT F.  The pro rata share shall be computed by multiplying such costs by a fraction, the numerator of which shall be determined in accordance with the provisions of this Section B.3 of this EXHIBIT F and the denominator of which shall be the total of all numerators for spaces occupied by tenants utilizing Landlord's Condenser Water Cooling System in the Shopping Center.



4.
Prior to Tenant adding or removing equipment or otherwise modifying the Leased Premises to either increase or decrease usage of air conditioning or ventilation in the Leased Premises, Tenant shall notify Landlord of the change in writing and shall provide Landlord's engineer with a detailed description of the change.  Landlord's engineer shall then recalculate the Operating Charge as described above.  The charge shall become effective on the date the modifications are made.  Landlord, at Landlord's option, may choose to check Tenant's consumption of air conditioning and ventilation from time to time and adjust the charges accordingly.



5.
Tenant shall have the option to verify the adjusted cooling load calculation by employing Landlord's engineer at Tenant's expense to seek a reasonable explanation of the adjusted cooling load calculation.  Landlord's decision shall prevail.

3. -CHARGES FOR WATER, SEWER, GAS AND ELECTRICITY


A. METHOD OF CALCULATING THE OPERATING CHARGE FOR WATER AND SEWER

1. Tenant shall provide Landlord with complete plumbing plans and specifications indicating the quantities and capacities of all water consuming devices.  

2. The Landlord has installed a master Meter Water Distribution System for all Tenants. Tenant shall furnish and install, at Tenant’s expense, a water meter to determine Tenant's usage for water service in accordance with the Tenant Print Package.  Landlord shall read the Tenant's meter and will bill the Tenant for such charges. The Tenant’s water and sewer charges shall include but not be limited to taxes, assessments, charges, fees, and surcharges.



B. METHOD OF CALCULATING THE OPERATING CHARGE FOR GAS

Gas service from the local utility is provided at truck courts. Tenant shall be responsible for connecting to gas service, providing a gas meter, and for contacting the local Gas Company, which local Gas Utility Company will be responsible for billing to the Tenant directly.



C. METHOD OF CALCULATING THE OPERATING CHARGE FOR ELECTRICITY



The Landlord has designed and installed a Master Metered Electrical Distribution System.  Tenant shall be charged for electricity based on Energy Demand Share (EDS) calculations as prepared by the Landlord's Engineer.
EXHIBIT X

DESCRIPTION OF LANDLORD/TENANT WORK
STONEBRIAR CENTRE






       ALL TENANTS FRISCO, TEXAS

The following is a description of the structure provided by Landlord.  Tenant and its architect shall field‑verify physical dimensions and conditions of the Leased Premises prior to and during Tenant's Work as defined in ARTICLE 2.

Plans and specifications plus all supporting calculation data shall be submitted by Tenant's architect and approved in writing by Landlord and all applicable regulatory bodies prior to the start of Tenant's Work.  It shall be Tenant's responsibility to provide and install all equipment in accordance with the requirements of this EXHIBIT X and the Tenant Print Package ("Print Package").  

DEFINITIONS:

The Print Package contains information provided by Landlord which identifies the Leased Premises and describes the conditions of the shell structure.  The Print Package is comprised of at least the following information, and may be modified by Landlord:


1.
As-built drawings or dimensional floor plans;


2.
Tenant Design Criteria Manual containing detail sheets showing specific building information, expansion joint condition, bulkhead and neutral pier conditions for storefront interface, toilet exhaust connection, and other information about the Leased Premises; and requirements for store character and design configurations.

A.
STRUCTURE


Landlord shall provide a shell structure.


1.
Tenant shall accept the Leased Premises in "as-is" condition.  Concrete in blockout areas shall be provided by Tenant.  The Lower Level slab shall not be cut or patched without Landlord's prior written approval.  Details are provided in the Print Package.


2.
Details of floor construction are in the Print Package.



Tenant shall make all floor penetrations.  Penetrations shall be sealed and made watertight.  No plumbing penetrations are allowed over a lower level electrical service room.  Upper level floor penetrations shall be clearly shown (including dimensions) on Exhibit P.  Penetrations to the upper level floor shall be core-drilled; no sawcutting is permitted.  The upper level floor system is designed to support a live load of 75 lbs. per square foot unless otherwise noted in the Print Package.  If Tenant's requirements exceed 75 lbs. per square foot, Tenant shall furnish Landlord with load information prepared by a qualified structural engineer.  At Landlord's option, Landlord may submit structural information to its engineer for verification at Tenant's expense.  If Tenant is a food service tenant it shall install and maintain a waterproof membrane approved by Landlord throughout the Leased Premises, if such membrane is not existing upon delivery of the Leased Premises to Tenant.  A water test shall be performed by Tenant at Tenant's expense.  Tenant is responsible for maintaining liquid-tight capacities of the floor and other boundaries of the Leased Premises.


3.  Columns in the Leased Premises may be spray-covered with fire retardant material by Landlord.  Tenant shall be required to cover columns to protect fireproofing.  Damage to fireproofing shall be repaired by Tenant as necessary to meet the requirements and recommendations of applicable code and local inspectors, at Tenant's expense.


4.
 Roof penetrations by Tenant shall be held to a minimum.  Penetrations, flashing and patching of the roofing system shall be made by Landlord's roofing contractor, subject to Landlord's prior approval, at Tenant's expense.  Any structural framing or structural calculations required by Landlord's engineer because of or as a result of Tenant's roof penetrations shall be performed at Landlord's option by Landlord's contractor, at Tenant's expense.  Any associated curbs, skids, etc. which can impact the roof membrane shall be designed in accordance with the membrane manufacturer's recommendations and installed by Landlord's roofing contractor, at Tenant's expense provided the rates charged by Landlord’s contractor are reasonable and competitive for the local area.


5.
Pipe condensate line shall be installed in accordance with the details of the Print Package.  


6.
Any damage to fireproofing of the metal deck or bar joists due to roof penetrations or attachments must be repaired by Tenant to meet the requirements and recommendations of applicable code, at Tenant's expense.

B.
WALLS AND PARTITIONS

1.
Metal studs shall be centered on the line dividing the Leased Premises from other tenant spaces.  With respect to zones defined by a smoke evacuation system, dividing lines may or may not coincide with column centerlines.  All treatments, finishes, or furring for columns occurring on dividing lines shall be done by Tenant, at Tenant's expense and with Landlord's prior approval.  Exterior walls may be exposed in the Leased Premises.


2.
Landlord shall provide and install metal studs for the partitions separating the leased premises from other tenant spaces.  Tenant shall pay Landlord for metal studs at $10.00 per lineal foot.  Tenant shall furnish and install 5/8" fire core gypboard on all dividing partitions and surfaces in accordance with details in the Print Package, at Tenant's expense.  A one-hour separation is required between the service corridor and the Leased Premises.  Tenant shall seal gypboard so that it is smoketight around all penetrations such as ductwork, sleeves, pipes, conduit, structural members, etc.  Tenant may be required to provide fire dampers in its demising partitions in order to permit air to return to the air conditioning units.  


3.
The calculations of the dimensions and square footage of the Leased Premises are from the centerline of interior partitions, from the outside face for exterior walls, and from the centerline of shaft walls.  No deductions are allowed for the space occupied by columns, interior partitions, or other interior construction or equipment installed or placed in the Leased Premises.  The Leased Premises shall not include any space above the bottom of the structural framework supporting the upper level or roof of the Shopping Center, as the case may be, or below the floor level of the Leased Premises.  


4.
Service Doors



a)
Doors leading to an interior service corridor:




Tenant shall furnish and install a minimum of a 3'-0" x 7'-0" service door connecting to service corridors.  This shall be a Class "B" labeled, painted, hollow metal door with a peephole and frame, and shall comply with applicable code requirements and recommendations.  The secondary use of this door is as an exit.  The door shall be equipped with hardware required or recommended by applicable code and shall be recessed to a depth equal to the width of the door.  Tenant shall provide an opening in the gypboard, anchor frame and necessary header sheetrock, and shall install the door and any other accessories required for proper installation of the door.  Tenant shall also furnish and install signs required by code pertaining to the locking times of the exit door.  Details are in the Print Package.  



b)
Doors leading to the exterior:




Landlord shall provide and install a 3'-0" x 7'-0" hollow metal service door with peephole and frame, including butt hinges, latching hardware with a blank lock cylinder on the interior, and removable core lock cylinder on the exterior and weather stripping.  Tenant may provide and install additional locking hardware and accessory items desired, subject to Landlord's approval and applicable code.  Tenant shall furnish and install all signs required by code pertaining to the locking times of the exit door.  Tenant shall maintain the entire door and hardware installation in like-new condition, at Tenant's expense.  Tenant shall not apply signage to exterior surface of service doors.


5.
Tenants whose normal operations generate moderate or high sound levels (i.e., pet shops, coin operated amusement centers, musical instrument show rooms, stereo and video centers, etc.) shall insulate their demising walls and ceiling against sound transmission.  Details are in the Print Package.


6.
Tenant's Work shall be performed in a neat and workmanlike manner.  Any damage to Landlord-provided walls, partitions or finishes shall be repaired at Tenant's expense.

C.
STOREFRONTS

Tenant should refer to the Print Package for information regarding the general design of the Shopping Center, specific design themes, storefront criteria and materials.


1.
Landlord has established design criteria regulating materials and construction of the storefronts and signage so that tenant storefronts contribute to the overall design concept of the Shopping Center.  Design requirements include the establishment of a specific theme.  In order to contribute to this theme, the overall storefront design must conform to the design criteria established in the Print Package.  Landlord has the right to reject storefronts which do not meet the design criteria and to accept and approve unusual designs which deviate from the required criteria at Landlord's sole discretion.


2.
Vertical neutral surfaces or structural columns separating storefront construction for the Leased Premises may be erected at the storefront lease line, contiguous with dividing partitions by Landlord.  Tenant shall pay Landlord $6.50 per lineal foot of bulkhead soffit and $200.00 for neutral piers.  The storefront area will be left open for Tenant construction between the edges of the neutral surfaces and between the mall finished floor and the underside of the horizontal soffit.  Details are in the Print Package.  Tenant shall be responsible for constructing a complete storefront to the full height of the opening, and for making a suitable attachment or termination of construction to the bulkhead soffit and proper closure against each neutral pier.  Elements of the storefront shall terminate tightly against Landlord's neutral pier, bulkhead soffit and floor.  Tenant shall be solely responsible for the repair of damage it causes to Landlord's finish material.


3.
All glass in the storefront or store entrance vestibule of the Leased Premises shall be safety plate, tempered or laminated glass.  Storefront glass butted together at angles or corners shall be plumb, mitered with polished edges or have glass clips in keeping with the storefront design, and shall hold the glass firmly in place.  Mirrors are not allowed.  Any installation of glass unacceptable to Landlord shall be corrected by Tenant at Tenant's expense.


4.
The storefront and sign shall be self-supporting.  Limited vertical bracing is permitted from the Shopping Center structure.  The storefront sign or any part of the interior cannot be suspended from Landlord's bulkhead framing or structure.


5.
Tenant may be required to provide a store address on the storefront if required in the Print Package.

D.
INTERIOR FINISHES

1.
Floors



a)
All floor finish covering materials for the Leased Premises shall correspond exactly with the level of the finished mall floor at the lease line.  Details  are in the Print Package.



b)
Tenant shall install mall flooring material and grout in accordance with the Print Package.  Mall flooring material shall be purchased from Landlord.  Tenant shall pay Landlord $8.00 $9.50 per square foot for Landlord selected floor tile.  Tenant shall protect and repair any damage to Landlord's floor finish material, at Tenant's expense.


2.
Walls



Interior partitions shall be constructed of metal studs and completely backed with 5/8" fire core gypboard and firetaped.  The installation of security burglar bars, chicken wire, and other security devices, systems and elements is the responsibility of Tenant.  Tenant is responsible for the construction of any wall in which an expansion joint occurs, and the construction of the wall shall be in accordance with acceptable construction design practices and applicable code.


3.
Ceiling



a)
Maximum clear height for the Leased Premises is indicated in the Print Package.



b)
Combustible material shall not be allowed above finished ceilings.  Organic material either treated or non-treated shall not be allowed or exposed above finished ceilings.



c)
Ceiling material shall be "Class A" rated, and the suspension system shall conform to applicable code and standards.



d)
Should an expansion joint occur in the Leased Premises, Tenant shall be responsible for the construction of the ceiling affected by that joint in a manner consistent with acceptable construction design practices and acceptable to Landlord.  Details are in the Print Package.



e)
Ceiling plane which does not terminate tightly against a wall surface shall be returned to the structure above and sealed.



f)
Ceiling types, requirements and specifications shall be in accordance with the requirements of the Print Package.



g)
Ceiling systems, ductwork, and light fixtures shall be supported from the top chord of Landlord's bar joists or beams.

E.
UTILITIES

1.
Electric Power



Landlord shall provide an electric distribution system as more fully described in the Print Package to electrical service rooms located at various points throughout the Shopping Center.  Tenant shall connect to Landlord's service connection point and provide conductors from the electrical service room to the Leased Premises through the designated conduit.  Tenant shall complete the electrical installation within the Leased Premises in accordance with all applicable codes and the Print Package. Electrical plans submitted for Landlord's approval shall indicate the load requirements and wattages, and shall include complete panel, riser diagram, lighting fixtures (with quantities), and equipment schedules.  Notwithstanding anything to the contrary, Landlord shall not be required to provide service in excess of the existing design load.


2.
Water



Cold water supply shall be provided by Landlord at or near the boundary of the Leased Premises.  The size and approximate location for the point of service is indicated in the Print Package.  The water service will terminate with a valved connection.  Tenant, at its expense, shall connect at the point of service, install a water meter with an accessible remote readout and extend service according to Tenant's requirements and in accordance with the Print Package.  Pipe runs to the Leased Premises shall be insulated to prevent condensation.  Water meters shall conform to the American Water Works Association specifications for domestic service.


3.
Sanitary Sewer



a)
Tenant shall provide handicapped toilet facilities within the Leased Premises, and shall provide and maintain a Landlord approved waterproof membrane, at Tenant's expense in accordance with the specifications and at the locations set forth in the Print Package.  A minimum of one water closet, one lavatory and one 4" cleanout is required in the Leased Premises.  (Notwithstanding the foregoing, food court tenants shall not be subject to this requirement.)



b)
Sanitary sewer stubs shall be provided by Landlord at or near the boundary of the Leased Premises.



c)
Lower Level - Tenant should locate toilet facilities in areas where sewer stubs are provided.  Tenant shall excavate and complete plumbing connections, backfill to 90% density and pour concrete fill as required in the Print Package.  If Tenant's design is not feasible with the existing locations, Tenant shall remove the existing slab according to approved practice, install required plumbing and replace the backfill material and concrete fill according to the details in the Print Package.  Tenant shall be responsible for installing backfill material and concrete in Landlord's original blockout location.



d)
Upper Level - Tenants shall provide the floor penetrations for connecting plumbing to sanitary sewer stubs.  Penetrations (pipes, conduits, etc.) passing through the floor slab shall be sleeved with the top of the sleeve 1-1/2" above finished floor.  All floor penetrations shall be sealed as required in the Print Package to prevent the penetration of odors or liquids to any space below the Leased Premises.  Tenant shall not place toilet facilities over Landlord's electrical service room.



e)
Plumbing shall be installed in accordance with applicable code.  

f) Landlord may have provided plumbing vent stacks throughout the Shopping Center (as indicated in the Print Package).  Tenant shall run its metal vent piping to the nearest vent stack and connect to the opening provided by Landlord.  Tenant shall install a metal plugged tee in its vent piping to permit connection to the vent stack by other tenants.

g) Upper level tenants with direct roof access shall provide their own vent stacks.



h)
Tenant shall provide at least one floor drain and cleanout in each toilet and kitchen area.



i)
Tenant shall provide access to cleanouts in the Leased Premises.



j)
If Tenant is an upper level tenant, horizontal sanitary sewer lines shall be installed above the ceiling of a lower level tenant and the lines shall be insulated to prevent condensation.  If more than one tenant is required to attach to a single stub on the upper level, Tenant shall install a plugged "Y" branch fitting to provide for future connections.


4.
Restaurant Trash Room



If Tenant is a restaurant which is not part of a food court, Tenant shall provide within the Leased Premises, at Tenant's expense, a trash storage room adjacent to the rear service door.  The trash room shall be adequate to store a minimum of two days accumulation, with air conditioned ventilation of a minimum 70 degrees and 2 cfm per square foot, and a hose bib and floor drain.  


5.
Tenant Grease Traps



a)
If Tenant is in a food court, Landlord may provide a common grease line.  Tenant shall, at Tenant's expense, connect all sinks and floor drains within the Leased Premises (except toilet facility fixtures and drains) to the grease line in accordance with applicable code, and subject to Landlord's approval.  If Tenant is a food service tenant located outside of a food court, Tenant shall install a dedicated grease trap with necessary plumbing and indicate the location of the grease trap system on its plumbing plans.  The grease trap system installation shall be coordinated with Landlord's on-site construction representative.



b)
Tenant shall be responsible for properly maintaining its grease trap system.  If Tenant fails to do so, Landlord may maintain the system and backcharge Tenant at three times Landlord's cost.



c)
Copies of maintenance and cleaning reports shall be submitted to Landlord's on-site manager.


6.
Natural Gas Service



Landlord may provide a natural gas line.  Natural gas service may be available from the local utility company at designated locations indicated in the Print Package.  If natural gas service is available, Tenant shall arrange to obtain service from the local utility company.  Piping, meter and all associated work for extension of service to the Leased Premises shall be provided by Tenant, at Tenant's expense and shall be subject to Landlord's approval and code requirements, details are in the Print Package.


7.
Roof Drainage



Roof drainage shall be provided by Landlord.


8.
Telephone Service



Landlord shall arrange with the telephone company to install telephone service to telephone junction boards located within the electrical service rooms.  All telephone work beyond this point shall be arranged with the telephone company by Tenant at Tenant's expense.  Tenant shall provide and install all conduit required for telephone service within the Leased Premises.

F.
HEATING, AIR CONDITIONING AND VENTILATION SYSTEM


1.
The heating, air conditioning and ventilation system for the Leased Premises and for public areas in the Shopping Center is described in the Print Package.


2.
Information on Ventilating System Design



a)
Ductwork:  Tenant shall complete its duct connections at Tenant's sole expense.  Tenant shall provide, at Tenant's sole expense, all ductwork and accessories for air distribution in accordance with the procedures described in the American Society of Heating, Refrigerating, and Air Conditioning Engineering Guide (“ASHRAE”), and in accordance with the latest methods recommended in the Sheet Metal and Air Conditioning Contractors National Association (“SMACNA”) low velocity duct manual.



b)
Ceiling Access Panels - Tenant shall provide 24" x 24" flush mount access panels in the ceiling within the Leased Premises at dampers, HVAC equipment and elsewhere as required by Landlord in order to provide access to the equipment.



c)
Tenant shall upon request by Landlord supply Landlord with evidence satisfactory to Landlord that 
Tenant is fulfilling Tenant’s obligations under ARTICLE 16 of the Lease to maintain the heating, 
ventilation and air conditioning equipment within the Leased Premises.


3.
Automatic Temperature Controls System for Tenant Stores



a)
The Leased Premises shall have its own thermostat(s), to be provided and installed by Tenant in accordance with the requirements of the Print Package to control temperature in the Leased Premises during business hours.  It will be Tenant's responsibility to operate the temperature control system properly during all hours when Tenant is required to be open for business.  



b)
Landlord may require Tenant to furnish and install, at Tenant's expense, a life safety system within the Leased Premises to shut down the heating, air conditioning and ventilation whenever an abnormal condition is detected.  In addition, these devices may be required by local code authorities as part of the fire prevention smoke removal system.  See the Print Package for details.


 4.
Supplemental Air Conditioning Unit



a)
Upon prior written approval of Landlord, Tenant may, at its expense, install and operate a Supplemental Air Conditioning Unit (the "Unit") on the roof of the Shopping Center.  The Unit shall supplement (and not replace) any existing air conditioning unit, and shall be compatible with any existing air conditioning unit in all respects, including, but not limited to, roof integrity, structure, air flow, electric load, life safety alarm system and utility capacity.



b)
Tenant Unit condensate drain lines must be as specified in the Print Package and must be installed from the Unit to roof drains as specified in the Print Package.



c)
All plans, specifications and calculations required in connection with the installation and operation of the Unit shall be provided by Tenant at Tenant's expense.  Any review of the plans, specifications and calculations performed by Landlord or Landlord's engineer as Landlord deems necessary, shall be performed by Landlord's contractor at Tenant's expense.  Tenant shall be required to submit to Landlord for prior approval:




  (i)
A detailed description of the type of Unit to be installed and operated and related structural calculations;




 (ii)
Plans and specifications for the installation and operation of the Unit;




(iii)
Copies of all required permits, licenses and authorizations which Tenant shall obtain at its own expense;




 (iv)
A certificate of insurance evidencing the insurance coverage required by this Lease, and any additional insurance required by Landlord for the installation and operation of the Unit; and




  (v)
Copies of all maintenance agreements and balance reports for the Unit.



d)
Tenant shall not install or operate the Unit without the prior written approval of Landlord.  Tenant shall not enter nor remain upon the roof without a representative of Landlord being present.



e)
Tenant, its agents and contractors shall not cause any damage to any part of the Shopping Center, nor to persons or property in, upon or adjoining the Shopping Center.  Tenant shall provide Landlord with original and notarized waivers of lien from Tenant's contractor, subcontractors, and material suppliers in connection with the purchase and installation of the Unit, in a form and detail satisfactory to Landlord.



f)
If Landlord's insurance premium or real estate tax assessment increases as a result of the installation or operation of the Unit, or for any reason attributable to the Unit, Tenant shall pay the increase as additional rental upon notice from Landlord.



g)
Notwithstanding anything to the contrary contained in the Lease, Tenant shall have no right to an abatement, deduction or set-off in rental if Tenant is unable to use the Unit.



h)
The installation, operation and removal of the Unit shall be at Tenant's sole risk.  Tenant agrees to indemnify and defend Landlord against all claims, actions, damages, liability, and expenses in connection with the loss of life, personal injury, damage to property or business or any other loss or injury arising out of or in connection with the installation, operation or removal of the Unit.  Tenant also agrees to indemnify Landlord for all costs and expenses (including reasonable attorneys' fees) incurred as a result of any litigation concerning or pertaining to the Unit.



i)
Landlord shall have the right to require Tenant to cease operation of the Unit if it is causing damage to any of the structural or mechanical elements of the Shopping Center, interfering with or diminishing any service provided by Landlord or others or interfering with any other tenants' business.



j)
At the expiration or earlier termination of this Lease, or upon the cessation of the operation of the Unit, Tenant shall immediately remove and dispose of the Unit at its sole expense.  Tenant shall leave the portion of the roof where the Unit was located in good order and repair.  If Tenant does not remove the Unit as required, Landlord shall have the right to remove and dispose of the Unit and charge Tenant for all costs and expenses incurred by Landlord in connection with the removal and disposal of the Unit.  Landlord shall not be liable for any property disposed of or removed by Landlord.  Tenant shall not be responsible for any previous tenant’s units, curs or roof penetrations.



k)
Tenant shall locate the Unit and provide structural modifications in order to comply with the Shopping Center's structural load limits.  Tenant shall submit structural calculations which have been prepared by a licensed structural engineer to Landlord for review by Landlord's engineer at Tenant's expense.  Landlord may require modifications to Tenant's design and construction.  



l)
Tenant shall pay for all utilities consumed as a result of and in connection with the Unit in accordance with ARTICLE 16 of the Lease.

G.
FIRE PROTECTION SYSTEM 


1.
Tenant shall be responsible for modifying the existing sprinkler grid system, plus installing any necessary additional sprinkler heads Tenant may require.  Any such modification shall be performed by Landlord's pre-approved sprinkler contractor at Tenant's sole expense.


2.
Alterations to the fire protection system must be submitted to Landlord’s Insurance carrier (Factory Mutual) for pre-approval.  Tenant shall pay Landlord $150.00 $100.00 per shutdown.  Tenant shall pay Landlord $200.00 for any additional smoke evacuation test after the first test.

3.
Tenant is liable for compliance with the requirements and recommendations of Landlord's fire protection engineers during construction and subsequent requirements and recommendations.


4.
If Tenant makes any modifications to the existing grid, Tenant shall be required to submit to Landlord four sets of Tenant's sprinkler shop drawings and hydraulic calculations for Landlord's fire protection engineer's review at Tenant's expense.  Landlord may, at Landlord's option, delay the opening of the Leased Premises, until Tenant has submitted the required sprinkler drawings and calculations.

H.
EXITS 



Exit requirements and exit identifications within the Leased Premises shall be furnished and installed by Tenant in accordance with requirements of applicable code and subject to approval by the local building authority.  Exit lights shall have auxiliary battery power provided with individual battery units for each fixture, or through a 12 volt wiring system with a single battery source.  Exit lights shall always be illuminated and shall operate simultaneously with the emergency lights.

I.
FIRE EXTINGUISHER REQUIREMENTS 



Tenant shall furnish and install a minimum of one fire extinguisher in the Leased Premises.  The number of extinguishers provided by Tenant shall be as required by applicable code.  The extinguisher type shall be Class 4-A:40B:C dry chemical.  The location of extinguishers  must be approved by Landlord's fire protection consultant and local regulatory entities.  Fire extinguishers are required during construction.

J.
ALARM SYSTEM 


1.
If Landlord installs life safety detectors or indicators within the Leased Premises and completes final electrical hookup, it shall be at Tenant's expense.  See the Print Package for details.

K.
EXHAUST SYSTEM

1.
Toilet Exhaust Systems



a)
Tenant shall provide its own toilet exhaust system in accordance with applicable code and the details in the Print Package.  Tenant's system exhaust shall not be less than 2 CFM per square foot of toilet room area or 50 CFM.



b)
Tenant shall provide an appropriately sized fan controlled by light switch and backdraft damper and will run its toilet exhaust duct(s) to an exhaust stack provided by Landlord as indicated in the Print Package.  Tenant shall connect its duct to the exhaust stack and shall provide a metal capped tee to allow for the exhaust duct connection of other tenants.


2.
Special Exhaust Systems



a)
Food or other odors must be exhausted to the atmosphere through a Tenant-furnished and installed up-blast exhaust fan in accordance with applicable code.  The fan unit shall be modified by the addition of a venturi type duct adapter to assure a minimum discharge velocity of 2000 F.P.M.  The exhaust fan shall have a drainage area at the bottom of the unit equipped with a residue trough equipped to be cleaned periodically by Tenant.  The location of the exhaust fan shall be no less than 20'-0" away from any air intakes.  An additional duct extension of the fan discharge may be required.  Exhaust duct and fan locations shall be submitted to Landlord for prior approval.



b)
Tenant shall clean its filter and duct systems regularly to avoid grease damage.  Tenant shall submit cleaning reports to Landlord on a regular basis.



c)
Tenant shall provide an electrical interlock to allow the kitchen exhaust fan to run simultaneously with the lights.



d)
Makeup air for exhaust systems from kitchen, food preparation area, dining area and cafeteria area shall be accomplished by Tenant-furnished and installed makeup air systems or, at Landlord's discretion, from secondary mall air.  If more than 10% of the air furnished to the Leased Premises from Landlord's air supply system is used as supply air for Tenant's Special Exhaust System, the Operating Charge as described in EXHIBIT F shall be adjusted.  


3.
Exhaust Fan Discharge Dampers



Exhaust fan discharge dampers shall be parallel blade, neoprene-lined edge and reasonably airtight when closed.  The discharge dampers shall be located close to an outdoor outlet and equipped with a damper control operator.


4.
Exhaust Discharge Outlets, Relief Air Outlets, and Rooftop Equipment



Exhaust discharge outlets relief air outlets and rooftop equipment shall be mushroom type with roof locations and projections as approved by Landlord.  All roof-mounted equipment shall be approved by Landlord and installed on curbs installed to the specifications in the Print Package, and properly flashed into the roof by Landlord's roofing contractor at Tenant's expense.  Projections above 3'-0" will require additional approval by Landlord.


5.
Damper Controls and Interlock



Damper controls with automatic fan shutdown and interlock to maintain the original design air balance shall be provided by Tenant and approved by Landlord.  The control system must be able to shut down its fans in case of fire.


6.
Food Preparation Exhaust Systems - Special Requirements



a)
The automatic extinguishing equipment shall be installed in accordance with the National Fire Protection Association Standard 96, latest edition, Section 10 ("Pamphlet 96").  The extinguishing system shall be Underwriters Laboratories approved CO2 or dry chemical pre-engineered system with the following features:




(i)
Protection of the hood and duct;




(ii)
Surface protection for deep fat fryer, griddle, broiler and range;




(iii)   Automatic devices for shutting down fuel or power supply to the appliances.  (It should be noted that these devices must be of the manual reset type.); and 




(iv)   Provided with a simple means to manually activate the fire extinguishing equipment within a path of ingress or egress.  This means of manual activation shall be mechanical (not electrical) and must be clearly identified;



b)
The extinguishing system shall be installed and inspected in accordance with Pamphlet 96.  Tenant shall enter into an inspection agreement with a firm qualified by the system manufacturer to perform such inspections.  If dry chemical systems are used, the exhaust fan must run during the use of the extinguishing system.  The systems vendor shall submit plans and other pertinent information on the proposed system to Landlord for prior review and approval.



c)
All exhaust system ductwork and exhaust fans used for exhausting cooking odors and grease-contaminated air shall be cleaned on a regular schedule.  Cleaning shall occur at frequent intervals to prevent grease accumulation.  Cleaning reports shall be submitted to Landlord on a regular basis.  Underwriters Laboratories approved grease extracting hoods with water washdown cycle are suggested.  A properly designed conventional range hood with washable grease filters is acceptable, provided that fire protection sprinkler heads or chemical fire protection is provided above the filters and within the exhaust duct run between the hood and the roof-mounted exhaust fan, and further provided that it is approved by Landlord's fire protection engineers.

L.
ELECTRICAL WIRING

1.
Electrical Service



a)
Tenant shall connect and furnish all necessary labor, branch and main circuit breakers, panels, transformer, conduit, wire, fuses, etc., to provide a complete approved electric distribution system within the Leased Premises as more fully described in the Print Package.  



b)
Loads in excess of 10 watts per square foot for retail tenants, 60 watts for food court tenants, and 60 watts for restaurants and cafeterias shall require special review by and written permission of Landlord, and Tenant shall be charged for required revisions to Landlord's distribution system.



c)
Tenant's electrical drawing submittals shall be prepared by a registered electrical and mechanical engineer, include a line diagram and individual wattage tabulation (as well as overall total wattage demand) of the electrical load including quantities and sizes of lamps, appliances, signs, water heaters, etc.  A complete electrical panel schedule is required for each installation.  See the Print Package for details.


2.
Electrical Construction



a)
Electrical materials and equipment shall be National Electrical Code Standard, unless better grade is required by local code and shall bear the Underwriters Laboratories label.  All wire must be copper.



b)
Telephones and service shall be provided and installed by Tenant.  A complete conduit system, if required, shall be provided by Tenant for the utility company with wires installed in the conduit.  See the Print Package for details.



c)
Lighting fixtures shall be furnished and installed by Tenant, and shall be of a type approved by applicable inspection authorities.  Recessed fixtures in furred spaces shall be connected by a flexible conduit and "AF" wire and run to a branch circuit outlet box which is independent of the fixture.  Fluorescent ballast shall have individual non-resetting overload protection.



d)
Electrical material shall be furnished and installed by Tenant.  Distribution panels, motor starters, lighting panels and push button stations shall bear engraved bakelite nameplates.



e)
Electric water-heaters for domestic water usage in the Leased Premises are to be furnished and installed by Tenant.  Electric water-heaters shall be automatic and shall be limited to 12 gallon capacity.  Heaters must have a pressure relief valve discharge piped to nearest drain in the Leased Premises.  Tenant shall submit support detail if a water heater is above the finished floor.



f)
Panel board, furnished and installed by Tenant, for lighting and power within the Leased Premises shall be equal to type NLAB class panels, and shall meet the requirements of local code.



g)
A floor-mounted transformer shall be furnished and installed by Tenant, as required.  

M.
GENERAL

1.
Tenant shall provide final working drawings prepared by a registered architect of the state in which the Shopping Center is located, and licensed engineers for all items of Tenant's Work.  Refer to Print Package for details.


2.
Tenant shall cause its general contractor to deposit with Landlord without liability for interest, the sum of $2,500.00, prior to the commencement of construction.  This sum shall be applied toward any costs incurred by Landlord or Landlord's contractor to complete any part of Tenant's Work which Tenant or Tenant's contractor fails to complete within the time period required by ARTICLE 2.  This remedy shall be in addition to and not in lieu of any other rights and remedies of Landlord.  The balance of the deposit shall be returned to Tenant's general contractor after Tenant's Work has been reviewed and  accepted by Landlord.  


3.
Any existing materials, fixtures or equipment which Tenant plans to use in the Leased Premises shall be of a quality level of new or like new and use of any such materials is subject to Landlord's prior written approval.  The installation or use of "used" materials other than those in the Leased Premises at the time of delivery of possession to Tenant shall not be permitted.  


4.
Landlord, Tenant or any local utility company shall have the right, subject to Landlord's approval, to run utility lines, pipes, ducts, etc. above the Leased Premises.  It shall be Tenant's responsibility to provide flush-mounted access panels  in its finished work where required by Landlord.


5.
Tenant shall prepare its plans and perform Tenant's Work in compliance with Landlord's requirements, governing statutes, ordinances, regulations, codes and insurance rating boards.  Tenant shall pay Landlord for review of final plans at the rate of $0.50 per square foot of space in the Leased Premises, plus $0.25 per square foot for each additional review of final plans.  Landlord's approval does not relieve Tenant of its obligation to complete Tenant's Work in accordance with the terms of the Lease, nor of the necessity of complying with the laws, rules, regulations and ordinances of local governing authorities.  


6.
Landlord shall have the right to approve Tenant's contractors and subcontractors, however approval shall not constitute the assumption of any responsibility or liability by Landlord for the actions of Tenant's contractors or subcontractors or the quality or sufficiency of Tenant's Work.


7.
Temporary electrical service or permanent electrical distribution, at Landlord's option, may be provided by Landlord in general areas during construction.  It shall be Tenant's responsibility to request, in writing, permission to connect to a temporary power source, run code-approved temporary lines as may be necessary and distribute temporary service in the Leased Premises.  For providing this service, Tenant shall pay Landlord a single charge equal to the greater of $750.00 or 75¢ per square foot of the Leased Premises.


8.
Tenant shall be required to erect a barricade at the start of Tenant's Work, at Tenant's expense.  See the Print Package for details.  If Landlord has already erected a barricade or if Tenant fails to erect a barricade and Landlord elects to erect a barricade on Tenant's behalf,  Tenant shall pay Landlord $25.00$55.00 per lineal foot for the barrricade.  Tenant's barricade may not be dismantled without Landlord's prior approval. 


9.
All drilling, welding or other attachment to the structural system must be approved by Landlord in writing before the start of Tenant's Work, and must be clearly identified on Tenant's drawings.  Landlord approval of the drawings does not relieve Tenant of the responsibility to make a request in writing prior to starting Tenant's Work.


10.
During initial construction, fixturing and stocking, Tenant shall provide a trash removal service from the area designated by Landlord.  It shall be Tenant's responsibility to break its boxes down and place its trash daily in the containers provided.  Trash accumulation shall not be permitted overnight in the Leased Premises, joint use areas or service corridors.  Compliance with Landlord's recycling program is mandatory.


11.
Tenant is required to keep the Leased Premises, the corridor, mall or arcade adjacent to the Leased Premises free of trash.  If Landlord removes Tenant's or Tenant's contractor's trash, the charge to Tenant will be 3 times Landlord's cost.  Any material, whether trash or otherwise, placed outside of the Leased Premises for more than 24 hours shall be subject to removal and disposal without notice.  


12.
Tenant's contractor or subcontractor shall not post signs in any part of the Shopping Center, on construction barricades or in the Leased Premises.


13.
Tenant shall obtain a Certificate of Occupancy promptly following completion of Tenant's Work, and shall promptly forward a copy of it to Landlord prior to Tenant opening for business in the Leased Premises.  Tenant shall not be permitted to open for business without a Certificate of Occupancy.  Upon completion of Tenant's Work or any alterations under ARTICLE 12, Tenant shall submit an original contractor's notarized affidavit, all subcontractors' original notarized affidavits and original notarized final waivers of lien, as well as any original notarized lien waivers that Landlord may require from contractors, subcontractors, laborers, materialmen and material suppliers.  The documents must be in a form and detail satisfactory to Landlord.


14.
Work performed by Tenant or Tenant's contractor shall be performed so as to avoid a labor dispute.  If there is a labor dispute, Tenant shall immediately undertake whatever action may be necessary to eliminate the dispute including, but not limited to, (i) removing all disputants from the job site until the labor dispute is over, (ii) seeking an injunction in the event of a breach of contract action between Tenant and Tenant's contractor and (iii) filing appropriate unfair labor practice charges in the event of a union jurisdictional dispute.  If, during the period of initial construction of the Leased Premises, any of Tenant's employees, agents or contractors strike, or if picket lines or boycotts or other visible activities objectionable to Landlord are conducted or carried out against Tenant or its employees, agents or contractors, Tenant shall immediately close the Leased Premises and remove all employees until the dispute giving rise to the strike, picket line, boycott or objectionable activity has been settled to Landlord's satisfaction.


15.Tenant agrees that it will not, at any time prior to or during this Lease, including the period of the performance of Tenant's Work, either directly or indirectly, employ or permit the employment of any contractor, or any materials in the Leased Premises, if the use of the contractor or the materials would, in Landlord's sole opinion, create a difficulty, strike or jurisdictional dispute with other contractors engaged by Tenant or Landlord or others, or would in any way disturb the construction, maintenance or operation of the Shopping Center.  If any interference or conflict occurs, Tenant, upon demand by Landlord, shall cause all contractors or all materials causing the interference, difficulty or conflict, to leave or be removed from the Shopping Center immediately.


16.
If Tenant or Tenant's contractor fails to perform Tenant's Work, or any part of Tenant's Work, in a manner satisfactory to Landlord within 10 days after receipt of Landlord's punch list, Landlord shall have the right, in addition to and not in lieu of Landlord's other rights and remedies, to perform the Work, and Tenant shall pay Landlord for costs incurred by Landlord.  


17.
Landlord shall have the right to charge Tenant for certain improvements and other work performed by Landlord or caused to be performed by Landlord at Tenant's request, within the Leased Premises although they may not be itemized in the Lease.  This work shall be paid for by Tenant as additional rental upon notice by Landlord.  Landlord has no duty however to do any work which Landlord is not specifically and expressly required to perform under this Lease or which, under any provisions of this Lease, Tenant may be required to perform.  The performance of work by Landlord shall not constitute a waiver of Tenant's default in failing to perform the Work.


18.
Landlord shall provide lighting beyond the lease lines of the Leased Premises.

19.
Except for Landlord's negligence or willful misconduct, Tenant releases Landlord and Landlord's contractor from any claim for damages against Landlord or Landlord's contractor for any delay in the date on which the Leased Premises shall be ready for delivery to Tenant.  

20.
Tenant shall conform to and comply with all federal, state, county and local laws, ordinances, permits, rules and regulations in the performance of Tenant's Work or in the performance of any alterations, additions or modifications.  Likewise, in the performance of Tenant's Work or in the performance of any alterations, additions or modifications, Tenant shall not use or install, nor shall permit its contractors to use or install, any building materials containing asbestos or other Hazardous Material.  Upon expiration of the Term or the earlier termination of this Lease, Tenant shall provide Landlord with a statement signed by Tenant that the Leased Premises do not contain any Hazardous Material.  If Tenant fails to do so, Landlord shall have the right to have the Leased Premises inspected for the presence of Hazardous Material, and if Hazardous Material are present in the Leased Premises, to take all actions which are necessary to return the Leased Premises to the condition it was in prior to the presence of Hazardous Material in the Leased Premises, all at Tenant's sole cost and expense.  This obligation by Tenant shall survive the Expiration Date or earlier termination of this Lease and shall survive any transfer of Landlord's interest in the Shopping Center.

21.
If Landlord's Work and Tenant's Work shall progress simultaneously, Landlord shall not be liable for any injury to person or damage to property of Tenant, or of Tenant's employees, licensees or invitees, from any cause whatsoever occurring upon or about the Leased Premises, and Tenant shall and will indemnify, defend and save Landlord harmless from any and all liability and claims arising out of or connected with any injury or damage.  Tenant acknowledges that these provisions become effective beginning upon the date Tenant or its agents enter the Leased Premises.  This obligation to indemnify shall include reasonable attorneys' fees and other reasonable costs, expenses and liabilities incurred by Landlord and its attorneys from the first notice that any claim or demand is to be made or may be made.  

22.
Notwithstanding any provision of the Lease to the contrary, without abatement or suspension of Tenant's obligations, if any law, statute, ordinance, regulation, executive order or proclamation, or other governmental requirement or any governmental recommendation approved by Landlord, requires or recommends that Landlord not perform an obligation in connection with any energy conservation, ecology or other program, Landlord may comply without being deemed in violation of this Lease.  


23.
Landlord has delivered to Tenant illustrative outline drawings of the Leased Premises ("Tenant Print Package") which contains the architectural, electrical and mechanical information necessary for the preparation of Tenant's plans and specifications for Tenant's Work.  By its execution of this Lease, Tenant acknowledges receipt of the Tenant Print Package and, by this reference, it is incorporated in this Lease.  The date of this Lease (or the date of actual delivery, whichever shall be later) shall be the date of delivery ("delivery date") of the Tenant Print Package for the purpose of establishing construction schedules.  Tenant agrees to comply with the following schedule:

a)  By the submittal date for preliminary plans and specifications specified in the Reference Provisions, Tenant agrees to notify Landlord of the identity and mailing address of the licensed architect engaged by Tenant for the preparation of plans for Tenant's Work.  At the same time Tenant, at Tenant's expense, shall cause Tenant's architect to prepare and deliver to Landlord for Landlord's approval 1 reproducible set of preliminary plans for Tenant's Work, using the Tenant Print Package.  The preliminary plans shall include, without limitation, a floor plan, storefront and interior elevations, reflected ceiling plan and a color and sample board (see the Tenant Print Package); and


b)  By the submittal date for final plans and specifications specified in the Reference Provisions, Tenant, at Tenant's expense, shall cause Tenant's architect to prepare and deliver to Landlord for Landlord's approval 2 reproducible sets of final plans and specifications for Tenant's Work, using the Tenant Print Package, 1 of which shall be signed by Tenant.


24.
Landlord shall review Tenant's plans and specifications and notify Tenant within 15 days of their receipt if they do not meet with Landlord's approval.  Tenant shall, within 10 days of the receipt of notification, revise and resubmit the plans and specifications.  When Landlord has approved Tenant's plans and specifications, Landlord shall initial and return 1 set of approved plans to Tenant.  That set shall show the date of Landlord's approval, and shall be made a part of this Lease as "EXHIBIT P."  


25.
If Tenant does not furnish Landlord with the identity of Tenant's architect or furnish Landlord with plans and specifications by the required date, Landlord shall have the right, in addition to any other right or remedy it may have at law or in equity, to cancel and terminate this Lease by written notice to Tenant.  Landlord shall in addition to all other remedies, be entitled to retain and have recourse to any bond, deposit or advance rental previously deposited by Tenant under this Lease as liquidated damages.
N.
ADDITIONAL REQUIREMENTS

1.
Quality Standards



All work by Tenant, including repair work, shall be performed in a first-class workmanlike manner and shall be in a good and usable condition at completion.  Tenant shall require any person performing work to guarantee that the work is free from any and all defects in workmanship and materials for 1 year from the date of completion.  Tenant shall also require any such person to be responsible for the replacement or repair without additional charge of work done or furnished by or through such person which shall become defective within 1 year after substantial completion of the work.  The correction of work shall include, without additional charge, all expenses and damages in connection with the removal, replacement or repair of any part of work which may be damaged or disturbed.  All warranties or guarantees for materials or workmanship on or regarding Tenant's Work shall be contained in the contract or subcontract.  The contract shall be written so that all warranties and guarantees shall inure to the benefit of both Landlord and Tenant, as their respective interests appear, and so that the contract can be directly enforced by either party.


2.
Liens



Neither Landlord nor any mortgagee of Landlord shall be liable for any labor or materials furnished to Tenant upon credit, and no mechanics or other lien for labor or materials shall attach to or affect any interest of Landlord or the mortgagee in the Leased Premises or the Shopping Center.  Nothing in this Lease shall be deemed or construed to constitute Tenant as Landlord's agent or contractor for the performance of Tenant's Work.  Tenant acknowledges that Tenant's Work is to be performed solely for the benefit of Tenant.  Nothing in this Lease shall be construed as constituting the consent or request of Landlord to any contractor for the performance of labor or the furnishing of any materials for Tenant, nor as giving Tenant authority to contract as the agent of or for the benefit of Landlord.


3.
Coordination



Tenant's Work shall be coordinated with Landlord's Work as well as with the work of other tenants in the Shopping Center, so that Tenant's Work shall not interfere with or delay completion of other construction in the Shopping Center.  


4.
Insurance



a)
Tenant's contractor must fulfill the following insurance requirements, and shall maintain at no 
expense to Landlord:




(i)
Workers' Compensation Insurance with statutory limits and Employer's Liability Insurance with limits of not less than $100,000.  


(ii)
General Liability Insurance with limits of not less than $2,000,000 combined single limit for bodily injury and property damage, including personal injury, Contractual Liability coverage specifically endorsed to cover the indemnity provisions contained herein and Contractor's Protective Liability coverage if contractor uses subcontractors.



   (iii)  Vehicle Liability Insurance in the Contractor's name, including owned, non-owned, leased and     





hired car coverage with limits of not less than $2,000,000 combined single limit per occurrence 



for bodily injury for property damage.


5.
Tenant shall cause each of its contractors to agree to name Landlord, the parents, subsidiaries and affiliates of Landlord and, if Landlord elects, any owner or other occupant in or adjoining the Shopping 



Center, as Additional Insured on Contractor’s Commerical General Liability Insurance and Motor Vehicle Liability Insurance.


6.
Certificate evidence of the required insurance shall be furnished to Landlord before the start of Tenant's Work.  Insurance carriers shall have a Best's rating of A-VII or better, and shall be registered or authorized to do business in the  state in which the Shopping Center is located.  


7.
Each of Tenant's contractors shall also, to the fullest extent permitted under the law, protect, defend, save harmless and indemnify Landlord, the parents, subsidiaries and affiliates of Landlord, and if Landlord elects, any owner or other occupant in or adjoining the Shopping Center, and their employees, officers and agents against any and all liability claims, demands or expenses incurred on account of any injury or damage, alleged or real, arising out of or in any way connected with any act or omission to act on the part of the indemnitor.  


8.
"As-Built" Drawings and Specifications


a)
Within 90  10 days after opening for business in the Leased Premises, Tenant shall provide Landlord with 1 set of field generated "as‑built" drawings and specifications indicating the changes from EXHIBIT P made during the performance of Tenant's Work ("as-built" drawings shall accurately locate all underground utilities and equipment installed), and 1 set of reproducible as‑built sepias.  As-built drawings and sepias shall be delivered to Landlord prior to final inspection of the Leased Premises.


b)
Upon completion of construction of any alterations to the Leased Premises, Tenant shall promptly deliver to Landlord a full and complete set of as‑built drawings showing the alterations.


9.
Pollution



Tenant shall comply with any existing or future city, state, county or federal regulations or legislation regarding the control of pollution.


10.
Americans with Disabilities Act of 1990



Notwithstanding anything to the contrary contained in this Lease, Tenant shall comply with the Americans with Disabilities Act of 1990 ("ADA"), and any amendment to the ADA, as well as applicable state and local laws, regulations and ordinances regarding access to, employment of and service to individuals covered by the ADA.  Compliance will include, but not be limited to, the design, construction and alteration  of the Leased Premises.
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